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Chapter 1. Summary

The United StateArmy Corps ofEnginees (USACE), with oversight from, and partnerstp with, the United
States Environmental Protection AgentdSEPA), has implemented Section 404 federal regulai&zi94

program) fordischarge of fill into Waters of the United States (WOTUS) inddfisin sice the GeanWaterAct
(CWA) waspassednto lawin 1972 Comparable to the federal program, the Wisconsin Department of Natural
Resources (WDNRAlsohas a robusdtatewaterway and wetland regulatory program for activities affecting
navigable vatersand wetlandenacted by state statute and adminiisttacode Section 404 of th€EWA provides

a legal mechanism fatates andribal nationgo assume federal regulatornythority for activities that result in
discharges of fill into Waters of thénited State.

Only threestateshave assumed ttiedera 8404programi Michigan, New Jersey ancecently in 2020, Florida.
Many other states have evaluated the feasibifigssumptionincluding Wisconsin in 1993 and 20Gind
identified numerousbstaclesandbr uncertaintieshatjustified notpursuingassumption.

The decision of a state to pursue assumption hingdseqmolitical support othe statdegislature which must
enactstatutes and regulations that are at laasttringent athe CWA, and the political support of the governor
and attornegeneralwho must submit the application to thSEPA. The state agency implementing §46dst
alsodemonstrate suffient authority and staffing to successfully assume the federal proghensyport of
stakeholders interested in wetland managemenpuaoidction across the state is also critical for success of any
state assumption program.

The USACE and the WDNR fasimilar, but not 100%nterchangeableyaterway and wetland permitting
prograns. The two agencies hagamilartypes of permits, stamadds, publimotices,and processing procedures.
However, there are some specific parts of the state program that are not as stringent as the federal programs
described in this report and summadze Appendix 1 For examplejn some case$Visconsinlimits the breadth

of the practical alternative analysis for certain types of projects@agnot regulate the discharge of fill irito
artificial wetlands

In April 2020 Wi s ¢ o n s land 8tady @dairtciiWWSC) recommended thdate not pursue assumptibased
on the regulatory breadth of the 84@égram and the need fadditionalfinancial andstaffingresources.
Corroborating th&/SC recommendatignhis report estintasa short terrmeed of an additional. 8 staff at a
costof $0.4 million per yearand a long term need of an additional 11.9 staff at a cost of $1.0 rpdirgear to
implement the 8404 progranT.hese costarebased on thestimate thaabout 8% of the federal andtate
programs overlap, withnanticipated 28% increasen workloadfor WDNR staffunder assumptionThe
estimatedime to navigate a public support process for assumption and enact the necessasasthtut
administrative standasdsthree to five years.

The estimated costs would be in adifitio staffing and budget initiatives to bring the program up to a level
neededo fully implement the existing staprogram. Th&VDNR waterways program (WW) is authorized 73.5
full time employee4FTE) and one twayear project position to provide wateayy wetlanddam,and floodplain
safety and shoreland zoning services in stageal years 20223. Of those 73.5 position, 58 positions currently
implement the waterway and wetland permittingggamwhich also includes mitigation, lreu fee,and
jurisdictional determinationstate general program revenue, permisfaad feeral grant funding have been
trending flat or declining over time and have not kept paceindttease work demandRequests for service
currenty exceedevels of program fuding and staff capacitffhompson pers. comm., 2021)

In addition to the established increase in staffing and resources to implement tipecgtd) there areseveral
uncertainties that woul dachtdb&sumptioni Highlightesl@napter Sffiese c o n s i n
includethe definition of assumable waters and WOTUSEP A6s pl ans t essumgichemdthe z e A4
effort assoiated with implementation of tHederalEndangered SpeaeAct (ESA).

In the futurereviewingFloridad sewstate§404program that launched in 20201l help furtheridentify the
successes and downsidestate8404assumption.Information fromotherstates that are pursuing or considering
assumptionincluding Oregon Minnesota and Arizona will provide useful information and templates
supplemental to this repdrito the futureThis includes informatioon how to involvestakeholders in the
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decisionto pursue assumption, a template fod@&assumption afipation, and funding required to develop an
application and implement a state §40dgram.

If the USEPA moves forward with modernization of the federal assumption rule, a steordyearcut
incentivefor Wisconsin to assume the fedeprogram couldbe createdinformation on revised or new federal
laws and guidance can be foundWBEPA websiteUSEAP, 2021and information ors t a assusgion
activitiescan ke found on the Association of State Wetland Managers tesfaSMW, 2021)

Since the primary driver for Wisconsin to consider the feasibility of 8404 assumption is to streamline the federal
and state permitting progranmesuling in less costs, reduced permitting timeframes and diozet public
servicesChapter &f this report also discusses several streamlining initiativesrtiyatoe considered by both the
USACE and the WDNR.
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Chapter2. Feasi bi IBatcyk g3 towdyd

2.1. Scope

This reportevaluatestheWD N R €easbility to assumehe 8404 prograncurrently administered byhe USACE

with oversight bythe USEPA. The WDNR andederal agenciesre continuallystrivingto streamlinegovernment
actionsand minimiz regulatory costs imposed on businesses angtthkc, while maintaininga high level of

protection for wetlands and other aquatic resoursesordingly, @& part of looking foppporunitiesto reduce

permitting redundancies and streamline regulatopgrams Wisconsin Governogcott Walkersigned into law

2017 Wisconsin Act 183 that stated WONRfimay submi t an USEPpdeékiogg8idono t o t
assumption. Act 183 also diredte t he de p ar t WatlandStudyGo wrmr ceialt ¢ (AWFEWSCd i r e ¢
to research and develop recommendations on progi@ments necessary for 8404 assumpildre WDNR
previouslyevaluated the feasibility of 8404 assumption in 1993 and AQMDINR, 1993) (WDNR, 2001)and
bothreportsrecommenddWisconsinnot pursueassumption.

Federal and state regulatory programs have evolved since the previous two WDNR assumptiofhisports.
repot provides a foundation far h e Go v e r staielegidatosWDNR arelkey Wisconsin public and
privatestakeholderto understand the advantages and disadvantages ob8dhptiorand ultimately assists
the state ofVisconsin with the decisioof whetherto developand submit 8404assumption application for
review bythe USEPA

This report specificalladdresses theekey elementeelated to the feasibility d§404assumptiorfor Wisconsin
1) a comparison of exisig 8404 andtatepermittingelements2) an evaluation of fiscal and staffing impacts,
and3) ananalysis of alternatives to 84@dsumption. This repoglso summarizes past and present aralgé
8404 assumption ardiscussetopics to promote bettevetland conservation, restoration, and management
includingworking toward a more transparentiesimlined regulatory process and suppgrhealthy wetlad
ecosystems Wisconsin.

2.2. Stakeholder Involvement

In development of this report the WDNR sougtplt and feedback from agency leadership and key stakeholders.
TheWSCwas briefed on the progreard information contagdin this reporin 2019 and 2021The WDNR

met with USACESt. Paul Districtegional managers and technical staff multiple timez019 and 2020

USACE Regulatory DivisiomndWDNR leadership were briefed on the content ofrépot in 2021

2.3. Wetland Study Council

Section 15.347(22)Vis. Statsdirecsthe WDNR to create a Wand Study Counc{WSC)comprised of nine

members appointed fetaggeredix year termgWDNR, 2021) In accordance witthe statue, the WSC is a

diverse assembly of stakeholddérom agricultural, business, environmental and waterfowl sectors. The WSC was
formedin 2019 and held their first meeting in June 2019 with administrative supportVDNR stdf. The Act

calls umn the WSQo research and make recommendations on atyarfievetlandissues nc |l udi ng t he f
el ementso necessary for the state to assume the A40

The WSC was briefed on the components of 8404 assumption includingpliemton processhe legal
requirements and the advantages and challdiog&8isconsinon June 27 and July 25, 2019. In December 2020,
the WSC was briefed on the comparison of waterway and wetland permitting processing and staffing levels
between th&VDNR and USACE. Owpril 16, 2020, the WSC issued the following statemerateel to the
feasibility of Wisconsin pursuing 8404 assumption:

The Wetland Study Council recommends the DdtRursue authority to issue federal

wetland and waterway permits, akowed unde8404 of the federal Clean Water Act, at this
time. The8404 pr@ram regulates much more than wetlands such as dams and levees,
infrastructure development (highways and airports), mining projects, etc. and would require
the state to assume maresponsibilitie®utside of wetland oversight. Under federal law, full
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assumption of the responsibilities to adminis&404 would be necessary and would require
extensive financial and human resources and potential state law changes. The Wetland Study
Council recommendsoatinuing to work on other alternatives to address theceams of

wetland permit timing and consistency that prompted consideratigf0df assumption.

2.4. USACE T Regulatory Program St. Paul District

The WDNRmet numerous times with USACEt. Paul Districtmanagers and technicathff. At the request of

the WDNR,the USACE provided permit processing information from their database for analysis and inclusion in
the report. The WDNR met specifically on two asorsto review the states data analyses andiofiéadback

from the USACE on data syntheses approachésrathodologie§Appendix 3. The USACE was provided an
opportunity to review and comment on diraft version of thiseport in March October and Decembef 2021

2.5. USEPA

Partial saff fundingto develop this feasibtly evalwation of 8404 assumption was providadthe USEPA

Wetland Program Development Grant progr&m part of the grant requirements, annual progress reports were
provided tothe USEPA Region 5 wetland-gnt office. The scope of workddresses three kelemets of 8404
assumption:

1) Comparing federal and state regulatory standards for the discharge of dredged or fill materials in
navigable waters of thetate

2) Evaluating the existing and necesshsgal and staffing resources for 8404 assumptoul

3) Evaluating alternatives to 8404 assumption that could provide permit streamlining and reduced
costs for applicants.
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Chapter3. Feder al ReglulSataary Rol es

Currently both the USACE and the WDNR admieigegulatory programs for the discharge of desblor fil

material into waterways and wetlariddVisconsin. Although the foundational regulatory premise is the same for
both programs and both programs have substantial overlap, there are also dissénmitdween théederal and

state programs.

3.1. Federal Regyulatory Roles

TheCWA (33 U.S.C. 1251 eteq.)sets forth the basic structure for regulating polluthsthargegnto WOTUS
and established regulations for surface water quality standards. n"SEMi¢33 U.S.(.344 established &ederal
regulatory prgramfor discharge of dredged or fill maial into WOTUS.This includexonventional wetland
fills andmany different types of activities that affecaterways includingonds, lakegivers,andstreams The
fundamental premise of 8404 prohibits the desge of dredged or fill materidll) a practicable alternative
exists that is less damaging to the aquatic environment or 2) if WOTUS would be significantly déegceies
of the discharge.

The USACEadministers permitting components of the progractuiing the review of individual and geagr
permits which also includes handling any required mitigation actféd@sCFR 230 233).The USACE also has
the authority to determine permitting juristion, develop policy and guidanand take enforcementtions(33
CFR 320- 332). The USEPA has8404general oversight responsibilities including development of program
policies,guidanceand permit criteria. The USEPA can review and commeimdiaidual permit application and
prohibit or deny the use ofsposal sites. The USEPA also approvesamtses State and Tribal assumption
programs an important factor to consider fdfi s ¢ o mssumptidrsof the 8404 program.

TheEndangered Species AESA) requires federal agencies to conserve endangerethimadened species and
under 8§7(a)(4) to consult with the USFWS to evaluate the likely efiégiojectson federally endangered and
threatened species or their critical habitat.

The National Hitoric Preservation AANHPA) (54 USC 30610&t seq) deines the responsibilities of the
USACEIn implementing 8404 for the protection of cultural and historic resources. The USAE#uired to
conduct consultation for potential impacts to cultura higtorical resources in accordance with Section 106 of
the NHPA and 36 CFRPart800 which specifies consultation practices Mtlstate historic preservation office
(SHPO), trilal nationsand other interested parties. More specifically, the USACEuWtaion follows Section
106, and 33 CFR, Part 325, AppienC, and applicable guidance.

The USACE also has responsibility to consult on their 8404 permitting activitiegrlvahnationsunder
Executive Order 13178000)and other policy guidancés sovereign nationthe USACE is obligated to pre
decision government to government consultationdach of the 565 federally recognized American Indian and
Alaska Tribes The USACE is responsibfer contacing all the potentially affectdtribal nationsvhen any
activity has the potential to significantly affect protected tribal resources or tribal treaty rights. The USACE
collaborateswith tribal governmentso ensure their comments specific activities and pjecs are taken into
considerationA recent publicatiorby the Institute for Water Resourcé8020)provides a detailed analysis of
USACE tribal engagement and consultation activiied recommendations for policiggpceduresand tools to
improve cooperation and collabtican between the USACE andbal nations

3.2. State Regulatory Roles

Throughtheimplementation oftatestatutes an@dministrativecodesWi s consi nés uwetl and pr
comparable¢o the Federal 844 regulatory program. The WIBNSs responsible fomaintaning the quantity and
guality of Wi sconsi noewvironmmdntallgsouhdsecowdmic dexelopnieiihe Btaten g f o r
does thigorimarily through implementation of s. 281,3&/is. Statsthatprovidesa regulatoryprogramfor

discharges into wethds andnitigation requiremeist andthroughChaptes 30 and 31Wis. Statsthatprovide

the regulatory authority for other types of projects in navigable water@dlysr critical elements of thatate

program inclueé protecting the biotic integrity afur highest quality wetlands, improving the biotic integrity of
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existing wetlads, rehabilitating degraded wetlands where feasible, and restoring lost wetlands are critical
el ement s of etland magram.Ihe WDAIR coardinates wetlands activitifsom regulation to
acquisition and restoration, with many external partners in stiter andederalagencies and conservation
organizations. Th&/DNR implementdJSEPAWetlandDevelopmentGrant pojects through the Wat§uality
andWaterwaysBureaus, rgaging staff from its research, environmental assessment, water use, wildlife
management, naturberitage and forestry programs. In addition, M#DNR has established a Water Monitoring
Section ad Wetland Monitoring Tedtical Team to inform and initiatwetland projects witbepartment staff
involved in stream, lake, and groundwater monitoring.

The WDNR is required to comply witlisconsin's endangered speciesdgsimarily found ins. 29.604Wis.
Stats andadministrdive ruleschapters NR 2and29 which allow theWDNR to authorize the taking,
exportation, transportation or possession of listed plant or animal species if the activity is for zoological,
educationalpr scientific purposes, dor propagation in captity for preservation purposeshe WDNR may

also issue incidental take permits fsoposed activiesthat arenot likely to appreciably reduce the likelihood of
the survival or recovergf the speciewithin the state, the wholdantanimal community ofvhich it is a part or
the habitathat is critical to its existence.

Wisconsin fate agencies aasorequired o consider whether any proposed action will affect any listed historic
property and notify the State Historic Reagtion Office(SHPO)under s. 44.40Nis. Stats. In Wisonsin, the
State Historical Society of Wisconsin (SHSW) is the federally desigis#& The WDNR has a Memorandum
of Agreemen{MOA) with the SHSW,and implementation proceduraseoutlined in Manual Code 1810Q.
Generally, the WDNR first determinesather an action involves a property identified in the Wisconsin Historic
Preservation Database and then detersifrthe action may affect the property. When the action is determined
likely to affect a propertythe SHPOmust review the proposal to daténe if there may be adverse effects to the
recorded property. The SHPO has 30 days to respond to the WDNR or request additional infandagidend

the review out for another 30 days

The WDNRalso has the sponsibility to consult withribal nationdocated in the State of Wisconsin under the
Constitution of the United States, various treatess,and court decisigand affirmed by Wisconsin Executive
Ordes#39 (2004)and #18 (2019WDNR principles forgovernment to government consultation wiribal
nationsis establisheih broad policy document®DNR, 2005)and numerous WDNR manual codes.
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Chapter4. Se c t4i0cdn Ass Bmpkigoound

Since 1977 e U.S. Congreshas provided procesdor stateandtribal nationsto implementhe CWA 404
program In aprocess known as 84@fogramassumption, a state may request approval fromMtBEPA to
administer thdederal dredge and fill permit program for activities rated undeg404. Congress recognized
that many states Halready established parallel permitting programs and that the traditional role of thenstates
land use management providkemwith a particularly effective basis for wetland management. However,
Congresslao emphasized the need to retdiBACE controlover navigation in interstate was§ ASWM, 2011)

To qualify for assumption othe Federal 8404 program, the state must meet requirements that assure a level of
resource praction that is equivalent #nd no less strireptthanthat provided by the federal agencies.
Requirements for assumption of the §404 program are detailedWSth® A 6 s staieprOghamregulations at

40 CFR Part 8233\n approved state progm must hee provisionsin laws and regulatiorthat addess the

following requirements

1

1

Jurisdiction over alWOTUS, including wetlands, other than waterser whichthe USACE retains
jurisdiction.

Authority to regulate all activities that are regulatederfederal law (a stater tribe cannot exempt
activities that are not exempt under the CWA) and partial assumption is not allowed

Permitting standards and procedures that will be at least as stringent as the federal permit program, and that
will ensuie consgstency with the federal permitting criteria

Compliance and enforcement authority including the ability to enforce permit conditicaddress
violations with penalty levels that are at least comparable to federal fines and penalsieSicind
program funding and staffing to implement and enforeegptiogram.

The state may impose more stringent requirements, but not lessrdtriag@rements. The state may adopt
Nationwide Permit$NWP) or may developheir own General Perm{{GP) categorés for its prograntASWM,
2011)

The USACE- etains jurisdiction over waters which are, or could be, usadasans to transport interstate and
foreign commerce, all waters subject to the ebb and flow of the tide, andagetldjacent to these wateesy(,

tidal waters, the Greédakes and major river systemd)hedefinitiono f A a s s u mavhslhistoicellg, are r s 0
uncertaintyassociated with 8404ssumptiorand wasaffected by aecent July 2018 memo from Assist

Secretary of the Army, R.D. JamesndUSEPA initiation ofrulemakingi bothof which will play a role in

determining the extent of assumable waters in Wiscordie. uncertainties associated with assumable waters

and WOTUS are described in more detaiCimapter 5

Under 8404 Assumptig thestate must develomemorandum®sf Agreemens (MOA) with the USEPA and

USACEthat specifes how state and federal agencies will coordinate responsibilities. TyptballySEPA

retains ovetlight authority and receas copies of all permit applicatisand theState must notify the)SEPA of

any action that it takes with respect to such applicatibnsquired, he USEPA Administratoror designee

provides copies of the application to tH8ACE, the Department of Inter, and thdJSFWSand must noty the

state within 30 days if the administrator intends to comment ogttet e s handl i ng saté t he
must then await comment before it may issue the permit. I[§8PA objectsto the application, thetate may

not issue the proposgermit but may request a hearing beforeWSEPA or alter the permit to accommodate the
USEPA objections. If thestate does not request a hearing, WW8EPA transfers authority to issue the pertoithe

USACE Onceassigned to the USACHEurisdiction renains there.

While several other federal programs may be delegated to states, delegation differs from assumption. For
examplethe WDNR is currently delegatetd implement most of the federal wastégraand air permitting
monitoring and compliance dutiekinder delegatiorthe USEPA provides an oversight role, boé WDNRcan
choose which portions of the program to implement. The state can also develepestdie standards and
implementation pactices providing flexibility to the federal standards.rélonportantly the WDNR receives
federal funding to implement these delegated programs in the range of 2 to 3.5 million dollars p@nytaar.
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other hand8404Assumption does not have any feaddunding, does not provide for partedsumptionand
requires the strict compliance with all federal standards.

4.1. National Setting 0f8404 Assumption

Only threestategMichigan,New Jerseyand Floridahave regested and received approval for a sgt@4
program.Michigan and New Jersegtates thatavemore than 20 years of experience wg#D4Assumption

report the program works very well, including expedited permit times, less permit redundancy, anomoog w
relationships withhe USEPA (MNDNR, 2017) Neither Michigamor New Jersey hadell established State

Wetland permitting programs prior to assuming the federal program and assumed the §404 federal program with a
relativdy blankregulatoryslate.

Other stées have carefully evaluated the feasibility of assuntieggd04 program and hawot pursued
assumptiomor develogdan application package to the USEPA. StatesNMkeesota, Maryland, Oregon,
Virginia, Montana, and Alaska hawfficially produced reprts investigatinghe feasibility of 8404 Assumption
None of these statesbedecided to go forward with 8404s8umptionNACEPT, 2017) The primary reasons
are reported to be a strict requirement for consistency withdieldey thatsets a relatively high bar for permitting
andenforcement andombired with a lack of dedicated federal funding to support state programs and
uncertainties associated with jurisdictional/assumable watersoampliance witithe ESA(ASWM, 2011)

Oregon

Oregon has bong historyof evaluaing assumption andistorically identifiedthree major issues thetirtailed

pursuit of assumption including implementation of B®A, tribal nationrelations and concernsyéthe

delineation between assumable and-assumable wats(Carlos, 2014) In 2020,0regon has reported that two

of these issues, assumable vs retained waters and compliance withthe&SAe a WA cl ear er pat h
recent actions by the USACE ab&EPA (ORDSL, 2020)

Arizona

More recently, the State of Arizona devegdaolgngd a fARO
process that included sijeneral stakeholder meetings, 7Chtdcal work group meetings, seven executive work

group meéngs and nine tribal listening sessions. Ultimately, in April 2020, the Arizona Department of
Environmental Qualit§AZDEQ, 2020)issued the following statement:

In 2018, ADEQ began a collaborative stakeholder process td dredadmap for Arizona to
assume the Clean Water Act Section 404 Permitting program. Almost 500 people engaged by
attending stakeholder meetings, participatingnorkgroups,and providing over 2,00

comments. The majority of stakeholder input suppagtaining the current process.

Based on this, ADEQ has decided not to continue pursuing state assumptiogd@4he
permitting program. Stakeholder engagemeimirisntegral part of the potentialesrelopment
of any program, and the Department apprecidkesparticipation of so many people sharing
their perspectives. Materials will remain available on the stakeholder page

Minnesota

In 2019, the Minnesota Statedislation passed a bill, signeddnaw by the Governor, directing the
Environmental Qualitydoard to begin to assemble the materials required for assumption of the 8404 program.
The legislation provided funding in the amount of $200,000 for a scoper&fthat included 1) preparation of
8404 assumption application materials, 2) a report oadd#gional funding necessary to obtain assumption and
3) a report on the additional funding necessary to implement the state 8404 assumption regulatory program
(MNBWSR, 2020)
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Florida

Like Wisconsin, the State of Floridadh a robust stateide waterway and wetland regulatory program when the
USEPA approved their 8404 Assumption application. The assumption process in Floride¢odo years and
created a stated®4 regulatory program side-s i d e wi t h dyreristig Eravitoentestal Resoureea
Permitting program (ERP).

Floridab6s recent assumption of the A404 pinwlgedam pr o
with state assumptiorDuri ng Fl ori dads 2018 | e g itatigavéFiorideDepadnsesti o n ,
of Environmental Protection (FDERuthority to begin the public rulemaking process to protect the state's

wetlands and surface wasdry assuming th&04 programwithin certain waters. The rulemaking process was
completed oduly 21, 2020. Through this process, Chapte882, Florida Administrative Codg~.A.C), i St at e
404 Program, 0 was <created to bring i n tthe istngEERR i r e me
program. Minor changes were also made to tR€ Eules in Chapter 6230, F.A.C., to facilitate assumptio

Florida submitted its assumption package todBEPA on August 20, 2020 and began an internal weekly

webinar training program ofiugug 11, 2020 to prepare staff for program implementatitve USEPA approved

FIl oridabds progr amo(eDEP,RO2®) e mber 17, 2020.

TheUSEPAs ol i ci ted public review and ,incudimyévovirtuabpublicc-l or i d e
hearingsduring the statutorily mandated 8@y decision periodTheUSEPAG s ¢ 0 mp rrexiémeprosessy e
included the Biological Evaluation of more than 200 endangered spemissiiationwith the USFWSunder

Section 7 of th&&SA ard conglltation under Section 106 of tiNHPA. The USEPA determired that Florida
demonstratethe necessary authority to opera®a0 4 pr ogr am a n avas€oDsEtendveith gnd rmg r a m
less stringent than the requirements of the CWA and its implergeegations.

F 1 or g404dtogram is a separate program fthmexisting Environmental Resource Permitting Program
(ERP), and projects in statssumed waters will require both an ERP and a $4&# Program authorization.
Florida considered thaffeciency will come from thefact that approximately 85% of reviewquirements overlap
betweernthe existing state and fedepbgrams, eliminating duplicative reviev.key component of the State
8404 Program is a retained water screening tool that allowstosgéesermine if 8404¢ermitting will be retained
by the UR\CE or assumed by the State. This tool is not guaranteed to be accuratmaadt to assist in the
initial screening of a potential project.

T Floridabs Press Rel easeoundbeeec e mber 17, 2020)
https://content.govdelivery.com/accounts/FLDEP/bulletins/2b18f44

T Notice of heari ngs, hearing agendas, and re€
https://floridadep.gov/water/water/content/watesourcemanagementulesdevelopment

T Floridads assumption materi afommdherriubmi tted i
https://floridadep.gov/water/submergkshdsenvironmentatesourcesoordination/content/404

assumption

4.2. Summary of Advantages and Challeges of 8404 Assumption

There arevell documated advantages and challengmsa statdo assume administration of the 8404 program.
Because of Wiesetnped wsetlandpsrmittimerbgram some advantages typically cited are adiye
presentand 8404 Assumption would add little to the wabf these program components.

Virginia (VDEQ, 2012)summarized the benefits of 8404 Assumption as follows:

1 Regulatory streamlining and increased efficieri8fate§404assumpion may reduce duplicativeate and
federal perntting requirements, resulting in reduced time for review of regulated activities.

9 Increased consistency in permit decisiohstate run 8404 program provides a single point of contact for
the regulated comunity and can eliminate potentially conflictipgrmit decisions and conditions.

8404 ASSUMPTION FEASIBILITY STUDY PAGE 11


https://content.govdelivery.com/accounts/FLDEP/bulletins/2b18f44
https://floridadep.gov/water/water/content/water-resource-management-rules-development
https://floridadep.gov/water/submerged-lands-environmental-resources-coordination/content/404-assumption
https://floridadep.gov/water/submerged-lands-environmental-resources-coordination/content/404-assumption

1 Increased regulatory program stability and certaibBiyringatime of jurisdictional uncertainty at the
federal level, such as in the wake of an individual faeldegal detsion, state governmentsanmaintain a
consistehand predictable definition of waters they regulate.

9 Statespecific resource policies and procedures tailored to address conditions and neegstef the
A state 8404 program can be designedd¢cordanceiiththest at eds wuni que wéicer r es
featuresand water protection goald/DEQ, 2012)

While many statebave evaluated the feasibility of 8404 Assumption, the fact that lordgdtates (Michigam
1984 New Jersey in 1994Florida in 202) have assumed&h8404 program since 1977 reflects the wstidied
disadvantages and challenges associated witg4we Assumption.

A general list odisadvantages of 8404 AssumptiMDEQ, 2012)(ASWM, 2011)includes the following

1 High financial costs of creating state laws equivalent to 8404, developing an application for 8404
Assumption, and yearly implementation of the program.

1 Lack of dedicaedfederal funding for 8404 operation and administratihile grant funds may help to
evaluate and develop a 8404 Assumption program, there is no implementation funding.

9 Difficulty in meeting the program requirements of regulatory equivalent authosdtlyaneas of théederal
8404 progrange.g.,stream mitigatin requirements)

1 Unclear or ambiguous mechanisms and requirements undesthe

1 Section 10 Navigable Waters remain und&ACE jurisdiction and are not assumable waters by the State.
In the c@stal states, Great Lakites and states with large rivesigreater geographical extent of waters
could be desigaied as norassumableredudng the benefits of a state 8404 program.

1 Loss ofUSACEknowledge and technical resource base especially esfect tacomplexordinaryhigh
water mark determinationgietland delineations and enforcement investigations.

1 Any subsequent changessate regulatory programs may trigger aek@luaton of the program by the
USEPA and any changes to federal regulaimay require gate to revise state law.

91 Developing the wde breath of broad public and political support fatade program that strictly
implementdederal laws

Funding is a major obstacle that states face when consid@@dgssumption Congres does not provide

funding to states to assume permittinghaatr i t y, whi ch woul d encompass the
impact assessment, program enforceraedtadministration, and the assumption of new responsibilities for
compliance withceaai n f e d e fFelchers 20Q0} Ifia statesréceives approval to assum@dsyetfinds

that they lack the funding to support thelasption, state resources, project and permit issuance supervision,
enforcement, mitiggton, and t he overall p r o atew@ys with deteriorate. tifthe st a't
USEPA deems the state incapable of effective assumption, the prograbewéiiminated, and authorization will

return to thdJSACE squandering the funds arebsources spent towards assumption feasibility studies and

apdication materials. In turn, public and federal support may dissipate, and the state can find themselves in

more unpleasant situation than before they applied for state assumption.

Sectiond04 Assumption is a political procegsursuedt the request dhe Governgrbased on laws passed by

the Legislaturewith a legal evaluation by the Attorney Genéralffice and approval by thd SEPA.

Assumption must have enough political popularitytosp t he Governor és request, ar
political momentum to pass the needegislativeandregulatory law changes and allocate financial resources
throughthe legislaturavith public support Due to the politics 08404 assumptiona stateultimately need to

developbroad supporthrough stakeholdeangagement.

Permittees are interesteddlear permit streamlining benefitsich as reduced permitting costs and faster
turnaroundimesandneed reassurance that tiegulatory burden will nahcrease. For exampleyrcently the
WDNR implemens severaregulatory flexibilities that have been passed by the legislature sineartiie2000s
and most recently in 2018. For assumable watedsunder a state 8404 permit progréme Statenaynot have
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the same level of regulatory flexibilit If the Stated applying two different set of standards for wetland
approvalspne undertate law and another to meet federal requireménitsmay cause confusion with
applicants

Environmental advocatesay beconcerned about the lossanf additionallayer of fderalagencytechnical

knowledge experienceand resourcerotection Environmental advocatesay be apprehensivhat even if the
state has a progr aniedérdirdgraio s Pager valkt et procesbewil |l
applicdion (Carlos, 2014)

4.3. Permitting Processunder § 404 Assumption

The USEPA directly reviews permit applications defined in a MOA with the state and may object tocisafan
permit when federal guidelines are not met, or if hermit is subject to an interstate dispute. DISEPA review
also povides for coordination with other federal programs, includingX84CE, the USFWS andhe National
Marine Fisheries ServiddMFS). A state cannot issue a permit under 84@4eitJSEPA objects to issuance of
the permit and the state has not taken steggired by th&JSEPA Regional Administrator to eliminate the
objection(ASWM, 2011)

The deailed process foSEPA review of state/tribal 8404 prograpermit applications is spelled out in federal
law and regulations ($ton 404(j); 40 CFR §233.50). Generally,

9 The state or tribe is required to sed8EPA a copy of the public notice for any cphate permit application
received by the state except wHeSEPA has waived review in thdOA. Public notices must be sent to
theapplicant, adjoining property owners, any agency with jurisdiction (includiog nation$ and all
persons who request afy.

1 TheUSEPAIn turn, provides the permit application t@tdSACE andthe USFWSfor review. These
agencies are given 50 days to provide commerttsetid SEPA.

1 TheUSEPAmust provide comments to the state within 90 days of its receipt of the permiasippli
These comments incorporate comments from the otderdkagencies.

9 If the USEPA objects to the proposed projedypically by finding that some aspect of the project is not
consistent with the 8404(b)(1) Guidelinethen the state cannot issa@ermit. In most instances, federal
concerns are resolved Hye following:modification of the project by the applicaptovision of clarifying
information by the applicanbr by agreement on conditions to be added to the permit.

9 There is a time limifor resolution of federal issues. Ortbe USEPA has sent elter of objection, la
issues must be resolved within a®@y period. After this, thelSEPA cannot withdraw the objection to the
permit.

1 If the state does not satisifJSSEPA objection or requement for a permit condition or does not deny the
permit, hen processing of tl&404 permit reverts to tHéSACE The applicant may seek federal authority
by filing a new application with thd SACE Should theJSACEdeny the permit, the applicant maypegl
through the federal process. The state may, in somentitances, issue arp@t under state lawlespitea
USEPA objectioni but in this instance the state permit would not provide any authority under 8404
(ASWM, 2011)

A state that has assumed the §pfizgram must also subnan annual report tthe USEPA Regional

Admi ni strator evaluating the stateds administration
and providing recommendations for soluson New Jer sey 6 s 20SERAcansistedi d | repor
approximately 16 pageof reporting text and 130 pages of spreadsheet data summarizing different components of
the program.Specifically, the stateeport must address the followiag detailedn 40 CFR §233.52:

1 Assessment of the cumulative impacts efths t at eds per mi t pr ogregalagds ) on
waters.

9 Identification of areas of particular concern aniliterest.
1 Number and nature of individual and general permits issuedified, anddenied
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Number of violations identified, and miber and nature of enforcement actions taken
Number of suspected unauthorized activities reported, and nature oftakgon
Estimate of extent of activities regulated by general permits

Number of permit applictons received but not yet procesgmtNDNR, 2017)

In addition, thdJSEPAr evi ews t he stateds annual program perfor
The USEPA also retains the right to takefercement action oany 8404 violation, although the primary
responsibility for enforcement rests with the state 8404 program.

= =4 =4 =

4.4. 8404 AssumptionApplication Process

The EPAmustapprovesh at eds appl i c&ddiprogiaminder 840gl(g)Thmstéute rdgeires the

Governor of the apping state to submit @escription of the program to théSEPA, along with a statement from
thestateAttorneyGeneral that the laws oftie at e Aprovi de adequate authority
program. 0

A Stae must submit to th&JSEPA Regional Administrator the followwg six items:

1) A letter from the Governor of thetate

This letter confirms support for state assumption of the 8404 program by the Governor and
verification of the application materials subtait © theUSEPA

2) A complete program description

The progran description must include various essential elemeriie approved. First, the description

must explainthet at e6s permitting, administrative, judi
In addition, it must include a description of the funding ataffingavailable for program

administration, a description of how the State will coordinate its enforcement strategy with the
USACEandUSEPA for nonassumable waters or projects, a comparisstate andederal
definitions of wetlands, and the ext@fthest at eds juri sdiction, scope
anticipated coordination, and the scope of permit exemptions

3) AnAttorneyGe ner al 65 st at emen

TheAttorneyGe ner al 6 s sdlsainctudeeertificatimnutisat each agency responsible for
administering thestate program has full authority to administer the program within its jurisdiction. In
addition, thestatemusthave full authority to asinister a completetate program. Finall the

statement should include a legal analysis of theitikeld of a constitutional takingecause athe
successful implementation oftie at eds pr ogr am.

4) A Memorandum oAgreementvith the USEPA RegionalAdministrator.

The MOA with theUSEPA must sebut state andederal responsibilities for program admirasiton

and enforcement including provisions specifying classes and categories of permit applications for
which USEPAwill waive federal review authority anprovisions addressingSEPA andstate ples

and coordination with respect to compliance monitorimgy enforcement activities

5) A Memorandum oAgreementvith the Secretary of tharmy.

The MOA with the Secretary of the Army must include a description oMB&USwithin the state
over which tle secretary retains jurisdiction and an identification af@tieral permits issued by the
secretary, théerms,and conditions of which th&ateintends to administer and enforce upon
receiving approval of its program, and a plan for transferring resigibty for these general permits
to thestate.

6) Copies of aplicable State statutes and regulasion

The USEPAwill coordinatereview and evaluati of thestate statutes and regulaticsgplicable to the state 8404
programwith USACE, USFWS and theNMFS. The USEPA has up to 120 days to approve or disapprove the
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st at eds pr o @YEERAapproles thaatetapplecation, thelSACEtransfers tdhe state those permit
applications for projects in the Stateds jurisdictdi

Finally, the8404requires theBUSEPA review any revisions to thgate wetlands programetermine whether
such revisions are substantial or not substantial, and approveppmige the revisions. Th¢SEPA also
maintains the authority to withdraw approval of the program. If therasimation of thestate program does not
meetUSEPA guidelires, thdUSEPA may take corrective action and may, within a reasonable time, withdraw
approval of the program and redirect authority toWSACE

Florida and Arizona are two states that haventg@roceeded through the public stakeholder processthéth
Florida processoncluding with an approved 8404 progréfDEP, 2021 andthe Arizona process concluding
with adecision not to pursue assumpt{@®&ZDEQ, 2020) The public stakeholder procésseach state spanned
3-5 years and included many diverse stakeholders. Programmatic costs to navigate the public stakeholder
process, enact lasaas stringent as 8404 and assemble the assunapidicationvassubstantial in the hundreds
of thousands aflollars(MNBWSR, 2020)
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Chapter5. Feder al Wmrooegrrtaai nti es

Like many regulatory programs, there are uncertain ehsnof the federal 8404 program that may atéste
assumption. Some uncertainties are related to exeaffiice poliy changes or updatelsieto administration
turnover while some arghe result otourt decisions affecting lawgolicies,or guidance and still others are
related to guidance issd by either th&JSEPA or USACE. Known or anticipated key eaartainties are covered
in more detail below.

5.1. USEPA Assumption RegulationModernization

In 2018 the USEPA started rulemaking to update 8404 assumption regulatigEPA, 2020)with a September
2018 letter sent to stataad tribes requestirtyeir input regarding the modernization of the dredge and fill
per mitt i ngsurpption gwsahmdriginalaimeline for updating 8404 assumption regulatigns
Decemler 2021 is unlikely to be met antlthe time of this repogtublicationa revised timeline was not available
(Kathy Hurld, 2021) An overarbing uncertainty existregarding how many of theems raised by states and
highlighted in Chapter 5will be addresedand to what exterty efforts of the USEPA tapdate the assumption
rules

5.2. Definition of Waters of the United StateWOTUS)

The jurisdiction of A404 appldefmsag ofitimavwatadd £ wfatte
St at eso ( WOgter8orial semsBdcausBV/QTUS isbroadlydefined by the CWAthe USEPA and

USACE mustfurther define the terrto implement the progranThea g e n cegukaterg definition habeen

brought fefore he courts many timeandmay continue to raise legahallenges indefinitely.

Two Supreme Court rulings issued 2001 and 2006 interpreted the scope of the CWA more narrowly than previous
guidance and regulations. In 2014, the USEPA and USACE issfied A Cl ean Water Rul eo f
clarifying the regulairy status ofvaters in the United States with the final rule issued in 2015. The 2015 Clean
Water Rule went through multiple court challenges withresulof the rule being in effect in 22ages ad

enjoined in 28 states where regulations promulgiaitd®86/1988 were still in effect.

In February 2017, the Trumfdministrationissued Executive Order 13778 directing the USEPA and USACE to
rescind or revise the 2015 Clean Water Rule and teidennterpreting the term navigable waters in a manner
cons stent with Jus UiS.cAemyUSAGELf Engibegrs ang Rapanos w. United St4a896).

This action ultimately ended witnfinal Navigable Waters Protection RUlNWPR) by the USEPAand USACE
that became effective on June 20, 2020alléhges to th&lWPRwere filed in several courts across the country
including courts in Maryland, Massachusetts, South Cardlea, Mexico,and Colorado.

Most recently and concurrent with pidaitionof this report, in late August 2021, Federal JudgseRaary
Marquez vacated the Tr ulwyéMargadddacision govides a thomuglh discussivi® R .
of case lawrelated to the definition of WOTU®asqua Yaqui Tribe et al., v USEPA et al. , 20Z)erefore,

the extent of WOTUSVill likely continue to be deerminedby executive administrations and state and federal

court actionsSectiond04 assumptiorwill, in turn, continue tdoe influenced by thancertaintief navigable

waters and WOTUSefinitions

5.3. USEPA Assumable Water Rule

Historically, states that have evaluated the feasibility of Sg8€Bumption notethe uncertaintieand lack of rules

that specifically definessumable and retainechter. Section 404 establishesaegory of watera/hich are

covered by Federal acts, amdjuireshe USACE to retain jurisdictionanda category oWaterswhichthe state

can assume jurisdiction ovéection 10 of the Rivers arthrbors Act(RHA) grans theUSACEfull and ur
assumabl e aut horliet yc agpvaecri ttyh eo fi manwi @Ghaalihckudes albiesighateee Un i t
Section 1Navigable Waterand in Wisconsin this includes 44 waterbodies or portions of waties

(Appendix 3.
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The CWA also reserves certain wagean the exclusive jurisdiction of tiiederalgovernment, including any water
that has been, could be, or used to be used for navigation or interstatercemwaters subject to the ebb and

fow of the tide, and al |l wafthejurisdicionatwatere.t | ands fiadj ace
I n  Mi nn e s804 eedsibilityXstddy, the state foutttht some interpretations of the federal statute would
resultina | i mi t ed numb e rbeing Assumabte, cedtirgtitbednsentiveafdr the stateitsue

8404 assumptioMNDNR, 2017) Until recently, there waso hardandfast definition of the boundaries in
either guidane documents or in regulations, so stated theUSACE had to develop method by which they
divvy uptheretained and assumadters (Carlos, 2014)

That recently changed with some work lead by the USEPAdhaed the Assumable Waters Subcommittee
underthe National Advisory Council for Endnmental Policy and Technology (NACERPTJhe Subcommittee
was charged to develop recommendatitmiselp clarify whch waters a state or tribe may assiin@4 permit
responsibilities, and for which waters the USA@Eins§404 permit responsibility. Th8ubcommittee included
members representing states and tribes,d e r a | agenci es, (NACERT, 201t7)ulkimatelg,t a k e h o
the majority of Subcommittee members recommerndetd SEPA develop guidance or regulations tardy that
when a state or tribe assumes §464 program,iie USACE must retain authority over waters included on lists of
waters regulated undetHR. More importantly, the Subcommittee recommenttedJSEPA adopt and

implement a policy under which ti¢SACEwould retain administrative authority over all wetlaadgacent to
retained Section 10 Waters landward to an administrative boundary agozebyuihe state or tribe and the
USACE.

In 2018, the Department of Armioved forward with this recommeaition andssued a mem@ames, 2018)
thatestablished the following criteria for retained waters by the USACE:

a. Waters hat are jurisdictional under Section 10 of the RHA, provided that

i. Retained waters included tidal water®sdward to their mean high water mark, or mean higher
high waer mark on the west coasind

ii. Retained waters do not include those watersthatqualfy Ainavi gabl ed sol el y |
Aused in the pasto to trandport interstate or
b. Wetlands adjacent to waters retained under a. above, lashtlwvan administrative boundary agreed upon
by the state or tribe and thESSACE

Florida used these criteria to determine USACE retained waters and state assumed waters in their approved §404
assumption application process. Florida andUSACE determird that retained waters were witkin

administrative boundary of 300 feet to designedti®n 10 Waters in the state and has created a mapping tool
depiction of retained wate(§DEP, 2021)

However, he James memo clepadpecifies the retained waters criteria is subject to further proceedings by the
USEPAand USACE and thiederalrule process has not been completethe time of publication of this report

In addition, a different administration could rescind the 2088 CE memo and enadifferent criteria

Accordingly, there is still a high level of uncertainty about the loergn delineation of USACE retained and state
assumed waters under 8404 assiionp

5.4. Endangered Species Act Implementation

The ESA is commonlygrceived as the strongest environmental protection statute fiadéeal government and
imposes strict requirements on any discretionary agency action undertaken. However, this dutittontpns

applies tdfederal actions, and does not carry ovetdtes, even under the 8404 Assumption program. While

ESA consultation does not apply to either the states or to the transfer of authoritgdtd8EPA, states are still
required to providsone protections for endangered speciestard) SEPA still hastheresponsibility to review

permits for discharges with reasonable potential for affecting endangered or threatened species as determined by
theUSFWS.When a state is creating its equivadlerdangered species prograastate needto determine a

compliance proceswith 87 under 8404 Assumptipimstead of compliance witg10 which is commonly

implemented by state progratf@arlos, 2014)
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State permitting pragmsdo not explicitly require consideration of impacts to feligtested threatened or
endangered species, although some federally listed species are also listed under the Wisconsin Endangered
Species Act, which is a consideration under state permptimgams. Under 8404 assumptioine USEPA

cannot waive their kgew of state permits that may affect federally listed species and designated critical habitat

and must coordinate with the USFWS andW8ACE. If Wisconsin assumed the 8404 prograns itkely that
the state would need to implement a procedure tors@eenit applications for both state and federally listed
species and notifihe USEPA accordingly. The Michigan Department of Environmental Quality and the New
Jersey Department of EngimmentaProtection, through consultation with tb&EPA and the USWS, have
developed such a screening process as part of their state permit reviews under 8404 agMINIpi&h 2017)

The Florida Department of EnvironmenRxbtecion (FDEP) applicatiomo the USEPA for 8404 Assumption
included the development of a comprehensive Biological Evaluation of more than 200 endangered species
throughout FloridaUSEPA also consulted witd SFWS undei87 of theESA, resulting in thessuancef a
Biological Opinion and Incidental Take Statement relatethe approval and implementationFoD E P 6 s
program

The Biological EvaluatiolUSEPA, 2020}hat lead to the Biological Opiniaetailedthe FDERS processa
send copies of all permit applications and preliminarysiecific determination of potential effects to listed
species to the USFWS for review and comm@iite FDEPcommitted to including all species protection
measures that the USFWS recommhes pemit conditions or deny the request for a permit. Key toghigess is
the dispute resolution process developed ilvldJ betweerFlorida state agenciesdthe USFWSthat
specifies roles and responsibilities of #genciesinder 8404 assumptigkDEP, 2020)If the concerns athe
USFWS are not addressed, the permitaasferred tahe USEPA for processing.he FDEP estimated the
USFWS review process will require a timeframe of between 55 and 90 days depending etermsglof the
application and public notice requirements.

Coordination and consultation with the USF\&i®negotiatechgreements between thiae and federahgencies
with concurrence from the USEPA through the development of the NBiDIde these are getiated processes
with regional offices, there is uncertajrdassociated with the coordination procdisselines,and level of
involvementthat USFWSandUSEPA may require.

5.5. Partial Assumption

The federal regulation implementing the CWA prohibits phasaumption (40 CFR 233.1(b))n 2020the
Environmental Concil of States (ECOS) submitted proposed amendnietie CWA to allow for partial
assumptioECOS, 202Q)ECOS suggests that allowing for partial assumptioneseainsistencies with other
CWA program such delegation preions of the National Pollutant Discharge Eliminat®ystem and permitting
under the Clean Air AciThe letter concludes that partial assumption would allow states to applpdadion of

the 8404 program that is workable for that st&te2020, Oregomepartment of State Land®@RDSL) completed
an initial feasibility study of a partial assumption for three activities (urban gromitiing, and mitigation

banking) while recognizing partial asaption is dependent aheUSEPAO s pr omul gatnizedn of
8404 assumption ruleAccordingly, the ECOS mmmendatiomndUSEPA plans for a revised ruftesults in
uncertainty whether there may be more flexibility to assume portions of 8404tt@mert he cur r ent
not hingd requi wulatione.nt i n feder al reg

5.6. Federal Preemptionand Regulatory Nexus

I n Oregonds recent evaluation of the (ODRDSl 2020tse and

loss d a federal nexus.g.,a state issued permit vs a USACH.Isd permit) was identifiedsaa potential
disadvantage. Oregon suggested that-s$ateed 8404 permits could poterliaffect other regulatory actions of
the state including compliance withet National Environmental Policy Act and tRelPA. The lossof a federal
nexus was alscalled out as impacting the ability to enfotdbal treaty rights and federal trust responsibilities.
In addition, the loss of a federal nexus coubdentially albw theFederal Energy Regulatory Commission
decision to preept local or state regulatisrand interfere witlg§401 Water Quality Certificatiorfer some
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federal projects. Some of these concerns are not applicable in Wisconsin since the state hasidegenmeg
desigrated by administrative orders, statutory laage, or court decisions ., Wisconsin Environmental Policy
laws, tribal treaty court cases, etc.Jheimpact of the loss of a federal nexus for state regulatory programs is
uncertain at tid time and will have to be examined if assumption is pursued
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Chapter6. Co mp ar i Stoaatned feF ead Laws

As highlighted above, state requirements of an assumed 8404 progistive at least as stringent as the
requirements set forth fiederal regulationsSpecfically, 8404 states thillowing:

40 CFR 8233.1(d) Any appved State Prograrshall, at all times, be conducted in

accordance with the requirements of the Act (Clean Water Act) and of this part. While States
may impose more stringent requirements, thay not impose any less stringent requirements
for any purpose

USACEand Wisconis follow comparable standards for permits decisions under the general sahaep}

impacs to jurisdictional waters/wetlanasinnot be significan®) impactsmust be avaled and minimized to the

greatest extent practicablnd3) unavoidable impactgenerally require compensatory mitigation aimed at

replacing the lost resources and their associated functions and vatudsscribed in detail in this chaptesnse

asped of Wi sconsinbés state r eughdobnecessayiidepticabtgtheddfisn ar e e
terms of protecting aquatic resources. However, certain parts of the state regulatory prograriselyolodd

quite different between tretate reglatory program and the assunstate 8404 permitting program.

States have congded different approaches to implement a 8404 prodgvdanmesota identified state regulatory
programs with varying degrees of inconsistency with federal regulations and foumad be necessary to

consult further with th&JSEPAto clearly identify the pecific changes to state laws that would be necessary to

obtain approval. This consultation would be extensive and would require a dedicated state staff position as well as
corsiderable time from other state regulatory program @#8fDNR, 2017) | n Mi nnesot adés exam
contemplatedepladng the state program with a permitting program that reproduced the 8404 federal program.
Florida taok a different approach and largely left their si&teironmental Resource Permitting (ERR&tland

permitting program iplace andleveloped a new set of rules {821 F.A.Q to implement the federal 8404

standards. In most cases, both the BR&the site 404 permits are requirad side by side permitting pregns

6.1. Waterway and Wetland Permitting Framework

I n considering an approach to assuming the A404 pro
waterway and wetland permittj framewaok used by the USACE arile WDNR. A framework includes the

types of permit mechanisms availakile.(exemptions, general permits, individual permits, etc.) and what

applicable activities or thresholds are applied for each instrurienh thefederal ad state regulatory

frameworks also consider other regulatatghorities that address endangered species, historic site preservation

and Tribal consultation.

6.1.1. Federal Framework

Underg&404, aUSACEpermit is required for the discharge of dredgedll material intoWOTUS,, which
includebothwetlandsand waterwaysRegulated discharges include filling wetlands for development, grading or
pushing material around within a wetland, disturbing wetland soil during land clearing, etc. The genesral rule
that for an activity to receive 8404 permitit must comply withthe USEPA's Section 404(b)(1) guidelingke
National Environmental Policy Act (NEPA) and be found within the public interest (33 CFR 320)

In general, th&404guidelines require that the agty be the least environmentally damaging alternative that i
feasible, and that adverse impacts are avoided, then minimized, and then compensated for (such as creating or
restoring wetlands to replace those tua&t proposd tobe filled). Activities al® must not be contrary to the

public interest, as determinégt theUSACE Certain discharges for some farm, forestmaintenanceand other
purposes are exempt fra404 regulation. Exempt discharges must be for defingolgses and must satisfy
certainconditions.

The USACE also implemen 0 (33 USC 403) thatequiresa permitfor manyactivitiesin, over or under a
Navigable Water of the U.S. (Section 10 waters) or to do any work that affects the lomatsen,or condition
of the waterbody in sinca manner as to impact on its navigable capa&iivities such as dredging and
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construction of docks, bulkheads and utility lines require review under Section 10 of the Rivers and Harbors Act
of 1899 to ensure that th&yill not cause an obstruction t@mvigation and are not contrary to the public interest.

Watebodies have been designated as Section 10 waters based on thpiepastor potential use for
transportation for interstate commer@éisconsin has 44 watéodies or portions of water bied currently
designated aSection 10 water@ppendix 3. Section 404 jurisdiction for projects on designated Section 10
waterscanrot be assumed by statasd USACE will retain permitting authority on these waters. Thissisudsed
in detail in Sectiorb.3.

A general permit is issued for struogs, work or discharges that result in only minimal advedieidual and
cumulativeeffectsand for projects that fit speciftategories of activities.here are three types of general permits

(33 CFR Part 330)nationwidepermits regionalgeneralpermits, andstate pogrammatigyeneralpermits.

General permits are usually valid for five yeansl may be reauthorized upon thexpiration General permg

may be Acertifiedod by (ashteormeprog@mpmatically, er 4Gl @ecisiensinak fwer i t i
issued on a projedpecific basis. To be valid, all Section 404 decisions, regardless of review type, require
issuance of Section 401 CWaonditioned or unconditioned) or a waiveMationwide perrits are issued by

USACE on a national basis and are designed to streamline authorization of projects such as commercial
developments, utility lines, or road improvertsethat produce minimal impatot he nati ondéds aquat
environment Regional general penits areissued for a specific geographic area by an individual USACE

District. Each regional general permit has specific terms and conditions, all of which mugtfoepngect

specific actios to be verified.

Programmatic general permits are basedroexisting state, local, or other federal program and designed to avoid
duplication of that program. &ateprogrammatiaeneralpermit (SPGP) is a type of perniitat is issued bthe
USACE and designed to eliminate duplication of effort between USAIBKEicts and state regulatory programs

that provide similar protection to aquatic resources. In some states, the SPGP replaces some or all the USACE
nationwide permg, which results in greatefficiency in the overall permitting process.

The USACEalsohas implemented abbreviated lettépermission(LOP) authorization procedures for many
projects that are not eligible for general pernftd OP is used when the geat is minor, does not have
significant individual or cumulative impacts on environméengdues and no appreciated opposition is expected
An individual, or standard permit, isquiredwhen projects have more than minimal individual or cumulative
impads andevaluated using adbinal environmental critegiand involve a more comprehenswablic interest
review.

Therearegeneral permit authorizatismvhich do not require preonstruction notificationg.k.a.no-PCN) to the
USACEfor some minor activiesand thusdo notrequireapplying or reporting to thedSACE. If requestedthe
USACE mayconfirm whether the r®CNgeneral permit applies to proposed woBome general permits can

be confirmed or issued mneday, while other general permits and B©Omay requiredditional adions like
designated externalgencyreview or apublic revew process depending on the nature and location of the project
These additional actions can takeninimum of 15days omore. Standard individual permits typically require a
15-day agency andyblic reviewwhich may be extendedlhere is no fee for gers permits or LOPs. For
standard individual permits there is a permit issuance fee of $10 faromemercial projects a$100 for
commercial projectavhile public entities are exempt from fees.

6.1.2. StateWaterway & Wetland Framework

Statestatutes an@ddministrativecodesprovide theegal foundatiof or pr ot e c t wategvayd/and c o n s i n
wetlands. Different from thefedeal program where all discharges and fills to WOTUS are regulated under a
singlefederal regulationWisconsin fill and discharge adities are regulated under multiple statutes and

administrative codes. Depending on the type of activity and whethefispstaiutory thresholds are met,

discharge or fill regulations are apgliile to both navigable waterways andmawvigable waterouresor

wetlands Other specific state statutes regulstenefill and discharge activities associated with metallic mining

(ch.293 Wis. Statg. and cranberry operations @1.26 Wis. Stats).

8404 ASSUMPTION FEASIBILITY STUDY PAGE 21



Chapter 3Qdetailst he r egul at ory f r a vigableomatkrwalyso Chap®i a@ctvariolssi nds n a

administrative codes in the NR 300 seigEntify those activities for which a waterway permit is required,
describes the circumstances under whichviiets are exempt from permitting requirements, and identifie

type of permit requiredhen permitting is necessary. Examples of activities requiring permits include the
placement of structures in or near waterways, shoreline erosion control mediadgisg, and water

withdrawals. Under the framework estahled in Chapter 30, there @ primary types of waterway permits in
Wisconsin generabermits,and individual permits. In addition to these two permit types, exemptions from
permitting requiements are possible under certain circumstafagsyvaterwaypermits, a general permit
apgication fee is$300,and an individual permit application fee is $600 (actual costs to the permittee are higher
due to processing fees).

Section 281.38Vis. Statsdetails the framework for discharges and fills to wetlandsiaciudes botlgeneral
permits and individual permitend exemptionsVhen reviewing projects for permit approvale WDNR
determines if they comply with the requirements of sec2®1.36, WisStats,and applicable portions of
administrativecodes, namely NR 103 Water Quality Standards for Wetlar8iste regulations typically require
avoidance and/or minimization of wetland fillgfacticableconsideringcosts, availabléechnobgy, andlogistics.

A stategeneral permit (GP) authorizes activitiesttftwlow the design, construction, and location specifications
defined by administrative rule. General permit specifications are designed in a way to minimize adverse
environmentalmpacts. Onlycertain activities are eligible for GPs, and currently, akigty activity types

qgualify. TheWDNR may require an applicant to apply for an individual permit in lieu of a general permit if it
finds that the general permit conditions arequdficientto ensure the wetland discharge will cause only minimal
adverg environmental impactf.review shows that a GP proposal is consistent @ftstandards, the permit
must bassuedand a decision document sent to the applicant within 30(dayssome exeptions during non
growing season applications)f an applcant receives no indication from the Department within 30 days that
additional information is needed or a different permit required, the activity is considered authorized byrtie gene
permit {.e.,presumptive approval). The applicant may then procetdthw project based on presumptive
approvalif the project is carried out in compliance with all applicable GP standadwetland general pernsit

the application fees $500 (Ws. Stat. § 81.36 actual costs to the permittee may range from $508@6 $
depending on the activity due to the addition of GP Surcharg¢. Fees

For activities that do not meet the permit exemption criteria or specifications for general permiticantaggm

amly for an individual permit (IP).ndividual Permits are issed by theV\DNR for projects that do not have

design, location, and construction specifications defined by administrativa neleefore, a detailed application

and sitespecific review process required A pre-application meeting withtVDNR Watewaysstaff is required

for all wetland individual permit applications. The meeting helps the applicant design an approvable project and
complete their application. Wetland compensatory mitigation @sralguired for all wetland individual permits

that are appraad.

The IP process allows tW¢DNR to review applicable fishery, wildlife, and water quality data. However, the IP
process diffes from the GP process ihreekeyways first, a preapplication neeting is required prior to filing a
permit application; seewl,a public comment period is requiraddthird, WDNR staff arerequired to visit the

site to observe navigation patterns, kathiand other site features. If requested\WWENR may hold an
informational hearing, which is an open meeting through wiiekVDNR provides information about a
proposed project and allows the public to ask questions and provide comments. Infoirhatidngs can occur
only when requested during the public comnpartiod. Anyone can request an informational hearing, and the
WDNR staffmust hold a hearing within 30 days after providing the Notice of Public Hedndgidual permit
feesfor wetlandactivitiesare$80Q

Certain types of activities or proposed pobjcations may result in only minor or inconsequential ictgp#o the
public interest. In such cases, the activity or location may be specified in statute as eligible for a permit
exemptio. The purpose of an exemption is to allow activities considerkdwte low environmental risk to
proceed without the detailguatoject review that occurs for a permit application.
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Exemptions fr om Véandwetampeimitidgsequirantergarewwliped in the various
subsections of Chapter 30d s. 281.8(4), Wis. Statsthat correspond with the activities for ish exemptions
are allowedSome exemptions are not allowedsensitive or rare resource types includamgas of special natura
resource interest (ASNRIpublic rights features (PRIBy rareand high quality wetland3 he differences
between federal ahstate exemptions are described in detail in Sec@end6.3.

6.2. Wisconsird kess Stringentimplementation Standards

As highlighted abve, both 8404 and Seawaterway and wetland permitting hdtie general premise for review
and useomparablgermitting instruments like exemptions, gengmimits,and individual permitsHowever,
there are some portions of the Wisconsin wetland thatsappear to be lestringent than 8404 standards
descriled below.

6.2.1. Artificial Wetlands

WDNR hasused a definition ofréificial wetlandssince first enacting state water quality standards in 1991 (NR
103 Wis. Adm. Code)For decades, th& DNR had anarrow definition ofartificial wetlandsthat included four
different types:

i Sedimentation and stormwater detention basins and conveyance features,

9 Active sewage lagoons, cooling ponds, waste disposal pits fish rearing ponds and landscape ponds,
9 Actively maintained farm drainagand roadside ditches, and

9 Atrtificial wetlands within active nonmetallic mining operations.

This code provided a Arecaptureod clause that provid
significant functional valuesro uses. 0 Applicants wer e mpetinganeactivity r e d t
under an exemption so long as tomditions of the exemption were satisfied.

In 2017, the introduction of Wisconsin Act 188finedandenactedh specificexemptionunder s 281.36(4),

Wis. Stats for artificial wetlands. Artifici al wetlandwered e f i nlandscagpesfeafureghere hydrophytic
vegetation may be present as a result of human modification to the landscape or hydrology, which lack definitive
evidence of a wiand or stream history prior to August 1, 199& he s.281.36(4n) exemption does not include

1) wetlandghat serve as a fish spawning area or passage to a fish spawning area and 2) wetlands created as a
result of mitigation requirements.

TheWD N R éugent application process for an artificial wetland exemptitaited in s. 281.36(4nequires an
exemptiorrequest, with supporting materials, to be submitted to the WDNR at least 15 days before beginning a
project. Artificial wetlands that are not empt include sites that serve as fish spawning areas ociattifi

wetlands that were created for mitigatiamposes.

Artificial wetland exemptions are not offered the USACE and as part of 8404 assumption, the state would
have to enact laws that do notlude exemptions faartificial wetland. Under astate 8494 programapplicants
would need to apply for general or individual pernsfor their project, which can require additional fees,
supporting materials, and resources.

6.2.2Wetland Exemptions Not Included in 8404

As discussed, the state has several wetlaathpons in state statute and administrativeedbat were expanded
in 2017 througiWisconsin Act 183vhich enacted new wetland permitting exemptions under s. 281,38{¢)
Stats, for specifc activities. Similar to state wetland requlations, 8404(})¢f the CWA exempts certain
activites from the permitting requirements under S408EPA, 2021) The federal exemptions are further
defined in 33 CFR 8323i4Discharges notaguiring permits.Tablel compares the activities that are exempt
under each set of regulations. Under a state 8404 program, the WDNR would be required to usetitmgxem
provided in federal code.
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While the exiting state and federal exemptions do not matcbamppletelymany of the exemptions are applied
under both sets of regulatior&ection 33 CFR §328ontairs the language when exemptions would not apply
and gpliesit to all exemptionsThe two partestin both regulations meamsy discharge of dredged or fill
material that results in the destructionad¥WOTUSof an area (e.g.f the activity results iconversiorfrom
wetlandgto uplands due to new attereddrainage) is considered a change inW®@TUS, and by definition, a
reduction of their reach and is retempt{USEPA, 2021)Section 281.36(4)(eWis. Stats.applies similar
language but only to a farm, fish farm and mining roads.

Tablel. Comparison of State and Federal Exemptions

Activity Federal State Comment
Exemption = Exemption

Normalfarming,silviculture,andranching
activities

Feder al e X € mp tgioa msg 0a par
on an established operation. Activities whiming

0 an area into farm, silviculture or ranching are not
part of an established operation.
Constructiorof fish farm pondsnd Aquacultureexemptionsapply to vetlands in areas
improvements o$walesor ather drainage %) without wetland historyife., state artificial
areas(USEPA, 2021) wetlands)
Maintenance of drainage ditches (not Both federal and sta law does not exempt the
construction) n construction of drainage ditches.
Construction and maintenance of irrigation Federal regulations include clarifying language
ditches n about appurtenant to ponds and irrigation ditche:
Construction and maintenance of farm or Federal regulations include clarifying language
stock ponds n about appurtenant to ponds antation ditches.
Construction of farm and forest roads in Federal regulations includgveralkconditions that
accordance with best management practic n must be followedo meet the exemption provision
Maintain of structures such as dam, dikes Federal regulations include additional language
levees groins, riprap, breakwaters, defining what maintenance includes and does nc
causeways, bridge abutments or approach n includeand what constitutes emergency
and transportation structures. reconstuction.
Maintenance, emergency repair, or The federal exemption would apply teetlimited
reconstruction of damaged parts of structu structures liste@ébove Federal regulations include
that are in use in a wetland %) additional language defining what maintenance
includes and does not include and what constitui
emergency reconstruction.
Discharges located in an electronics and The state regutensincludeseverakonditions
information technology marfiacturing zone 1] that must be followetb meet the exemption
provision.
Discharges tawetland NA This exemption only applies to wetlands where tl

6.2.3. Narrowing of Wetland PAA

Both feceral and state regulatiospecifythat no discharges of dredged material or fill can be permitted if there is

USACE does not have jurisdiction.

a practicable alternative which would have less adverse impact on the aquatic ecasgssertong as the
alternative does not have ottsgnificant adverse environmental consequen€hs agencies rely on a
Practicable Alternatives Analys{fRAA) to thoroughly evaluate and verify the proposed project cannot avoid
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wetland impacts and that tkelectedbroject alternative minimizes wetlaimdpactsto the maximum extent
practicable while meeting the basic project purpbse theUSACE this review of alternatives occurs at a
projectlevel for standard permits; however, this analysis is completed at a programmatic level when general
permitsare devped, rather than on a projdny-project basis.

In federal regulationgpracticable alternatives includgactivities which do not involve a dischardgeedge
material or fill to WOTUS and ii) discharges of dredged or fill material at othetiddsanWOTUS (40 CFR
§230.10) which requires applicants to evaluate other sites for their ptbjerst.otherwise a practicable
alternative, an area not presently owned by the applicant which could reasonably be obtainedexpaneigd,
or manaegdto fulfill the basic purpose of the proposed activity may be considered.

For some specific types of projects, state regulationis or narrow thePAA to the site of discharge sites
located adjacent to the projeatithout the requirement to examine otkées for the projectThis narrowing of
the PAA(s. 281.36(3n)Wis. Stas) is appliedto the following types oprojects

9 projects that result in a demonstrable economic public benefit,

9 projects necessary ftiie expansion of an existing industriedmmercial, agricultural aquacultural
facility,

9 projects that occur within an industrial paakdwith some limitations for projects that affect fewer than 2
acres:

9 construction or expansion of a sind#mily home and attendant features
9 constructioror expansion of a barn or farm buildings,
1 expansion of a small business project

Under a state 8404 program, the state would not limit or narroRARefor these projectandthese projects
would trigger an anabjs of locating the project to anothecétion.

6.2.4. Demonstrable EconomidPublic Benefit

As noted abovestate wetland rules allow a narrowing of the PAA if the project results in demonstrable economic
benefits, while federal rules do nbtowever, sincéd monstr abl e e cononmlatvelymen | i ¢ b
concept presented under the state law, it is covered in more detalDearenstrable economic public benefit

means an economic benefit to the community or region that is measurable, such ssdraesss to natural

resources, local spding by the proposed project, employment, or community investment (s. 281.36(1)(am), Wis.
Stas.). State regulations require the WDNR to lilidAsto discharges thare located at the sit#, or adjacent

to, the discharge if the applicant can demaaistithat the proposed project will result in a demonstrable economic
public benefit.

It is not a requirement of the wetland permitting process to completanligsisbut is optional for applicants
seeking a limted scope of the alternatis This analgis does not affect other permit applicattequirements but
can be beneficial for some applicants looking to streartitieie review and avoid evaluating edite locations

As stated in the statute, if the stakeholder chooses to pursue this optamalifsés needs to be a quantifiable
analysis that demonstrates an increase in public economic benefits from the pabjagiracticable alternative
review is sought. It is the responsibility of the requestor to make this demonstration and shoulthsubmit
completed analysis with the permit application.

Overall, thewDNR alsoconsides the functional benefits derived frotine wetland and its economic value as
limited PAA decisions are made. Ideally the project should improve the functional benefiesidesim the
wetland rather than diminighem Generally, wetlands have some functional values that can be quantified
ecaomically. The functional values of a wetland include but are not limited to fish and wildlife habitat
protection, water qualitgrotedion, flood control andghoreline protectian

Projects that seek to highlight an improvement of these wetland bendfltkeli qualify for a limitedor
narrowerP A A . I n order for a project that di nilimtedsPh& s a w
the applicant must demonstrate that the long term-guostruction phase) public benefits from the mbje
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provide a nebeneft to the communityThis narrowing of the PAA would not be feasible for permits processed
under 8404 assumption.

6.2.5Cranberry Operations

Cranberries are Wisconsin's largest fruit ¢togrvested from approximate®d, 000 acre®f crankerry marshes
acros20Wisconsin counties Wi sconsin also | eads the nationds har
whichis mor e than hal f o0.fSinde thelatel8803 anccintowie presdnd, the psomipegnde pf
cranberry opationshascompelledspecific statestatutesand guidanceevelopmenby boththe USACE and

WDNR.

In Wisconsin, canberryoperationsveregranted a defined set of exemptions from state kmginning in 1867
conveyed in current day 84.26, Wis. StatsThis statuteexempts the cranberry industry from the requirement to
obtain permits for the construction and maintenance of damssdnmaihditches that may have impacts to
navigable waterways if those dams, drains, and ditches atdargmirposes specified the statute Wisconsin
Supreme Court cases decided since the original law was enacted have affirmed that the cranbgrmaydustr
undertake certain activities to divert water without ch. 30 or 31 pappitbval by the WDNRWhile there are no
specific cranberry industmyetlandexemptions in Wisconsin statutes, the agricultural exemptions nosedtion
6.2.20f this reportand the aificial exemption noted isection6.2.1do apply to cranberry operations. Similarly,
the state law that narrows the PAA notedéation6.2.30f this reportto on-site or adjacent properties also
applies to cranberry operations.

The WDNR worked with the cranberry industry to develop@U to define a process by which issuesl a
environmental impacts from cranberry culture operations are addressed collahorativel

In 1995, the USACE took similar steps with the development and publication of their cranberry guidance
documen({USACE, 1995) The 1995 guidance document concluded that commercial cranberry operations are
iwater tdepemdlem A404 guidelines and cranberry beds
be water dependent, the two rebuttable provisiod®i@FR 230L0(a)(3)do not apply:

1 A presumption that alternatives to discharges into special aquaticrsit@gadlable unless clearly
demonstrated otherwise; and

1 A presumption that alternatives involving discharges outside of special aquatic sites have less adverse
impact on the aquatic ecosystem than do dischargers into special aquatic sites unleserieadyated
otherwise.

That stated, federal regulations require all dischaagdsills must represent the least environmentally damaging
practical alternativevhether or nothe project isvetland dependeninder 40 CRF 230.10(a)

Under a state 8404epmitting programthe WDNR would be required to be as stringent with all existirtgfel
standards andould likely have to issue federal permits for daand ditcheshat are currently exempt from state
permitting. The provisions fomarrowing of the PA to on-site and adjacent locations would also not be available
to the WDNR under atate 8404 permitting program.

In 2017,the USACESt. Paul District revokelNationwide Permit 34 Cranberry Production Activities as a general
permit for cranberry produceis Wisconsin thereby requiring that theseanberry production activitige obtain
an individual permiand 8401 WQC from the WDNR

6.2.6Mining Law s

The development or expansion of existing metallic (ferfoog) and nonferrous) in Wisconsin typicaliyvolves
significant public involvement including targeted legislation, public hearamgl environmental impact
statements or environmental analysis reports.

The 2017Act 134 eliminated certain administrative code provisions that restricted wetlandsropased by
nonferrous metallic mining. Now, standard DNR permitting process pr&yidescribed also apply to nonferrous
metallic mining sites.
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Section295.60, Wis. Statsprovides for evaluating and permitting wetland impacts that are part of afferrou
metallic mining operatiosuch that ferrous mining operatiotenbe permitted by a general permit under s.
281.36(3g), Wis. Statsor an individual permit issued under285.60, Wis. Stats.

Under a state A404 per mit resumgtionstatenysr 29540(7)Wis. StatH,n s i n o s
would be less stringent than the presumptions clearly stated in federal law. While the presumption is not a legally
binding stadard, the presumptiapparenthyeads taa narrowing of the RA. Under s. 29%0(4)(b), Wis.

Stats., the WDNR is required to limit the PAA that are located at the site or adjacent to the site if the project will
result in a demonstrable economic pulbenefit. The presumptioseeminglyalso leads to a lessening of

standards to aw impacts in s. 295.60(5), Wis. Stats. While another section of state statute does require the PAA
to include alternatives that avoid and minimize adverse impact, the \W&tater Quality Standasdietailed in

s. 295.60(5)Wis. Stas., only require miimization.

The WDNR decision is also confined by language that would allow significant adversesitopaetland
functional values which would not be allow under a stateD84permitting program that prohibits significant
adverse impacts toot justwetlands but all WOTUS Section 295.60(6Wis. Stats.requires the WDNR to issue
a permit if significant adverse impacts to wetland functibas remairafter avoidance and mimization are
compensated fawith mitigation.

Whether the wetland assessmenuisements in s. 295.60(4)(d), Wis. Stats., may be less or more stringent than
federal requirements and standasdanclear For example, state law requithe comparisonfdunctional

values to wetlands locatéuthe boundaries of the mining site oitlin the same water management unit as the
mining site.This type of assessment is not prescribed by 8404 or in USACE rules 33 CFR Chapter Il (see Parts
320 t0332).

There ae clearly less stringent requirements in Wisconsin law than what would be allodeda state 8404
permitting pogram Most notable ishest at e | awds presumption that signif
avoidable.However, me partof the ferrous minig laws may be administratively more stringent than existing

8404 standardé/iscorsin law does not allow the applicant to proceed with dischang@sunder a general

permit until a mining permit is issued under s. 295.60, Wis. Stats.

6.3. Wi s ¢ o nviore 8tiingent Standardsand Scope

Section 40dssumptiorregulationsallow for a statdo have standards that are more stringemperate a

program with greater scope under 40 CFR 233.Ha)vever, the additional coverage cannot be pattef t
federally approved program and would not be subjefeideral oversight or enforcemefhe WDNR would

have to weigh the advantages and disadvastagetaining more restrictive standards and operating with greater
scope under a state 8404 program.

6.3.1Regulation of NonFederal Wetlands

In 2001, the Wisconsin legislature became the first to passtevprovided state permitting authority over
small, isolated wetlands that were no longer regulated by Bd€ause athe SWANCC decision The 2001 law
granted the WDNR authority to apply water quality certification standards tgurisdictional progcs under
federal lawto all Wisconsin wetlands wetlands regulated by 8404 known as federal wetlands and wetlands
regulated byg404 known as noefedeial wetlands.

In 2012, the state program underwent a comprehensive rewritestantdalonestate grmitting program with
revised standards and procedutes applied to both federal and nfmderal wetlandsvas createdThe 2012
wetland permitting framewrk established the legal authority for the WDNR to issue general and individual
permits andestabishedthatan issued state permit constitutes water quality certifica$oaquired by 33 USC
1341 (a).In recent yearghe state wetland program hasreevised to includseveralkexemptions, specified
general permitsanddetailed PAA procedures fwovide more permitting flexibility and streamilg including
revisions disassed in this report.
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These streamlining steps include tesxemptiondor wetlards. The first exemption is for discharges into a
nonfederal wetland that occurs in an urban dréee discharge is not more than one acre, does not affect a rare
and high quality wetland and stowater is managed under existing state regulatier3(.36(4n)(b)Wis.

Stats.). The second exemption is for discharges into a nonfederal wetland afussideban arei the

discharge is not more than 3 acres and does not affect a rarghiogiality wetland and is related to a structure
with an agricultural purpose.

For both exemptions, information from a qualified professi®required to confim that the project will not

affect rare ohigh-quality wetlands. Depending on whether the proyedittake place in an urban or rural area,
there are different application and project requirements to receive the exemdptiarban area idefined asi a n
area that is incorporated or within ehalf mile of an incorporated area, or an area in a thanis served by a
sewerage system. Areas that do not meet this definition are considered ruraldvaroareas.For urban

projects specifically, profs with less than 1 acre per parcel of wetland impacts (temporary or permanent) are
eligible. For rural projects, sites with less than 3 acres per parcel of wetland impacts (temporary or permanent) are
eligible, but the project must be related to a stngctvith an agricultural purposeg., nonfederal exemptions
cannot be applied to commercial oridestial rural projectsWetland mitigation is required for urban projects
affecting more than 10,000 square feet of wetlandsfardral projects affeabtg more than 1.5 acres of

wetlands Even n consideration of these exptions the WDNR still reglatessome vetland under the state
wetland permittingorogram something that would not ferisdictional undegr state 8404 prograrandto

continue jurigliction, an exclusive state permitting regulatory framework would have to remain.

6.3.2. General Permits Eligibility Acreage

General permits are a common streamlining tool used across a variety of federal gretsiigtiagprograms.
General permits typicallapply to a defined set of minor or routine permitting activities and set a standard series
of eligibility requirements and permits conditions. The USACEthae different types of GP categories

including nationwidepermits,regionalpermits,andprogrammaticgeneralpermits. A comparison of these permits
types and streamlining opportunitiase discussed i@hapter8.3 of this report In this section discussing the
RGPsfor available for use in WisconsiiNationwidepermitsavailable in Wisconsin lva a maximum wetland

impact threshold of 0.5 acres.

Statute281.36(3g) Wis. Statsrequires general permits for agties that may affect up to 10,000 square feet of
wetland(equivalent to 0.23 acresTheUSACE mayindependently determine the acreage of WOTUS eligible
for a general permit; currently sorgeneral permit activities maffect up to 21,780 square féetuivalent to

0.5 acres Under a state 8404 permitting program, the WDNR could be more stringent by continuing to use
10,000 square feet as a threshold between general and individual jpeyalternatively, could in@ase the
maximum wetland impachresholdto 0.5 acres consistent with current federal permitting procedures

Applying the current state acreage thresliolthe state 8404 programill continue the status dP reviewat a
lower acreage threshoidrecognizing that IPreviewrequires addtional staffing andapplicationproject materials.
If the WDNR chooses to apply thagherUSACE thresholdmoreincoming projectsvould be eligible foa GP
instead of anP, thereby reducingvDNR and stakeholder workémlbut also reducintghe level ofproject review
and program revenue

It is important to note that if the WDNR increased the wetland impact thresholds to align with federal thresholds,
mitigation process and systems would also need to be updated. Currently, the state only requices wetlan
mitigation for wetland individual penits whereas USACE may require stream and/or wetland mitigation for
projects covered under one of their general permit types.
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Chapter7. Feder al RedmiGtb aé,esItnagh@dD ey

One of the driving factors fotates to assume the 84prbgram is the perception that state government can
process permits more quickly and at a lower dost, fewer staff) than the federal governme@mn the surface,
comparing USACE and WDNR permit review datadcurrent fiscal ad staffing resources f@ach agency
shouldcontribute to an understanding of the differences related to how each agency implements their,programs
but itis impossible to derive clear conclusions abheloét the state may anticipatpon assumptioof the 8404

program While the aalysis that follows can be used to gain some perspectimesitoe taken in context to
understand why direct comparisons betweeragenciesredifficult at best

While the nomenclature for USACE and WDNR permit mechanismsi@itar and inaide Individual Permits,
General Permits and Exemptions, the applicability of these permit mechasismhshe samand thepermit data
comparisons in this repoatenotn e c e s s arpipll ye sa rcoofpasasprp Foexanple USACEIPs tally

only 43 during FFY20182019andcomprisel.5% of the USACE permiactionsi most likely associated witte

most complex and impactful projectg/hile during the same time frame, WDNR processed 1,178 IPs comprising
26% of the permit actions. Acatingly, many of the activities authorized by WDNR by IPs were handled with
the issuance of GPs by the USACE. If those GPs would have been includetederallP data set, USACE

permit durations woultikely haveshown a shorter durationn addition while the data analyses used the permit
compl etion date to the permit decision date as the
time when USACE p edonreview waw stapmed due to EnHaaegired Species Act anidhti
Historical Preservation Office consults or certification was pending the by 401 certifying authority (WDNR or
Tribe).

On January 21, 202€he USACE providd the WDNRwith two years opermitdatafrom their databaskr the

federal fiscal years (FFY201819. The data set included the number of permits and duration of permitting by
activity type and staff levels. The database also flagged projects thatkgrisdictionaldeterminations (JD),
andESA and NHPAcompliance action®raft database mecs were analyzed arghared with the USACE in

three meetings in fak020for comment and reviewBased on USACE comments at eaobeting analyses were
modfied or refined to better represent comparisons between the two agehogdsill WDNR-USACE permit
comparisorreport can be found iAppendix 2

7.1. Permit Types

Although thefederal and state fill and dischanggulatoryprograms are comparable, the differences in

permitting mechanism®(g.,GP, IP),no pre-corstruction notificationgffect how each agency records their
regulatory activities. Thesdifferences become very evident when the permitting databases from both agencies
are compared. For FFY 202819, the USACE database recor@e836 mrmits (some mjects require multiple
authorizations; but have been counted only once for this exerc&ehis total 1,536permits did norequire
pre-construction notificatiorino-PCN)to theUSACE No-PCNactionsare authorized without the need to
coordinate witHJSACE, provided the public meets all terms and conditions of the perhtUSACE estinates

that an additional 500 actions were authorized without notification toWI®ACE, andthesenumbersare not
included in the datéGraser, R. (2021) pers. comnihis brings the estimate &fSACE actions to 4334.For the
same period the WDNR datad@arecorded,479permit actiongFigurel).
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Figure 1. Geclocated recorded permit actions for tiéDNR (left) andhe USACE (right) for the 2018 and 2019 federa

fiscal years timeframe

The USACE used GP processes (NWP, PGP and RGE2%dipermits and only used the IP processes (LOP,
SP) for 43 pemits. This translates to use of GPs for USAGES5% of the timeThe WDNR used the GP process
for 3,301 permits and the IP process fgt78 permitsTable2). This translates to use of GPs for WDNR 74% of

Table 2. Comparison of General ad Individual

Permits Handled in FFYs 20182019

USACE | WDNR

General Permits 4291*
(USACE: NWP, PGP & RGP)

Individual Permits 43

Total 4334*

3301

1178
4479

*Includes ~1,500 authorizations not enteredUSACE

database.

the time.

The types of activities authized byGPs and IPs also
varied between agencies. Of the USACE GP activities
which requiredorocessingtransportationgdevelopment,
and bank stabilization projects made up the largest
percentage<Of the 43 USACE IP activities,
development and transpatibn madeup the largest
percentages.

Of the 3301 WDNR GP activitigsdevelopment,
transportationand structure activities made up the
largest percentages. Of tha48 WDNR IP activities,
structure, and bank stabilization made up the largest
percentges.

Individual Permitggenerally result in a longer review

process due to the increais project complexity, prapplication meetings with applicants, and public comment
periods. AccordingtothdSACE, fidue

covered by indivi

dual

Thearalysis of federal and statpermit types used to authorizarious §404ctivitiespresenta challenge in

forecastinghow theWDNRO s wo r k | ahvangeundeoaustaté 8404 program. Accordingly, the WDNR was

unable to maka quantitativeassessment ¢fow much permitting work is duplicative between the WDNR and
USACE.WDNR regulations coera wide scope gbermitedactivities andt appearghatthe statepermitting
programduplicatesa large share of tHdSACE program excepting regulated work withingkexterior boundaries

of Federallyrecognized Native American reservatiohkeoverall similaritesvoul d be consi stent

conclusion that 8@5% of their state work duplicated federal permitting work.
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7.2. Permit ProcessingTime

Another factor conseedin the feasibility of 8404ssumption islow permit processing times could affected.

Permit processing tinswereanalyzed from both USACE and WDNR permit databa&ss cautionit is not

appropriate to consider the analysis in this sectiorfobppl es t o appl eso for a var.i
biggestthings whichlimit the value ofdirecly comparng processing timareagencyprocessing requirements
andagencyGPimpactthresholdsPut simply, thdJSACE processes more complex, highepant projects using

GPs compared to the WDNR. For examp¥b N R G root baused when conditions, including mitigation,

or consultations may be required. Analysis and coordination for these activities do not occur for the state, but do
for theUSACE whose GP program allowonditioning and consultatiorAdditionally, many USACE GPs have

a limit of 0.5 acre of WOTUS loss, compared to 0.1 acre of wettapdctfor the WDNR.These differences

drive the review process and are largely responsible foriffieeetit timeframes for each review level

Permit processing time was calculatedrirthe date of completeness to the date of permit decision (approval or
denial). Permit applications withdrawn or dismissed were not inclindth@ analysis Permit pr@essimg timeis
affected by th@verall numbeof permitting options availablé&or example, diverse GP optiolesl to fewer
complex IP submittalBecause th&JSACEIlimits their IP review to onl\L..5% of their authorizations (compared
to 25% for the WDNR)the WDNR processes simpler actions than tHeACEat an IP level It is reasonablé
expectthatUSACEIPs would have a longer timeline, because only the most challenging reviduSAGE IPs.
Similarly, theUSACEincludes more and increasingly compf@ojects under a GP process compared to the
WDNR, which could reasonabbxtendUSACE GP processing time compared to the WDNR. It would be
extremely challenging to delve into permitting data to eliminate this bias, but authorizations could be $lyatified
fill amount for each agency, and timelicesnpared for each stratum. Finalljfferences in t&affing levels,

covered inChapter7.3, also directly affect permit duratiomsd the difference in USACE pettimg staff (26)
compaed toWDNR (~58) influences the differences in permibcessing timelescribed below.

On average, the timrequiredfor the WDNR to proces§&PsandIPswas shorter than the USACHEgble3). The
WDNR has a 3aay default eviewtime for GPs, unless additional information and consultation is ne€bed.
WDNR also hasin expedited permit proce@er a fee). No differentiation veamade to identify how often this
may have influenced state processing timeframes. Howewe#ragences generally process permits in the order
that the permits are receivade(, first in, first out). Approximately 98% ofVDNR GP applications were

reviewed within the 3@lay default period.

The USACE has a 48ay default review time for NWPs unlesdditional information and consultation is neegded

and thedata provideghows that not aPCN NWPs were reviewed within 45 daygqproximately 57% of

USACEPCN NWPs that took longer than 45 days had an NHPA consultattbough NHPA consultations

makeup thegreatest amount of consultation activities for NWPs with a duration exceeding 45 days, other actions,

Table3. USACE and WDNR Perniirocessing Timédays) including Endangered Species Act
consultatios or holding the uncertified
Review Days NWP for state otribal 401 certification

could extend timeframes.

# Permits | Average Minimum Maximum On average, the WDNR reviewed IPs
USACE GP* | 4291* 38* 1 575 more than 3 months faster than the
USACE. As mentioned above, the
USACEIP | 43 158 18 350 USACE processes more tha.9% as
WDNR GP | 3301 5 1 173 NWP or General Perméictions which
means thd.5% of the permitshat do fall
WDNR IP 1178 44 1 366 in the IP category likely require extensiv

review and work. The USACE
authorizations require compliance with
ESA and NHPAand while those federal

* Includes 1 day for each estimated n&CN not within the USACE
database
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acts do not apply tetateregulatory actions, the statereqjuired to comply with stamndangerd andthreatened
species laws.

USACEIlsare the agencybés most complex projects that ar
time, on average compared to N§éhd other GB A high percergge(~72%) of USACEIPs, hadone type of

i ¢ o ntsiudwhether it bao satisfyESAor NHPA. Time to complete Tribal consultation outside of NHPA
processewas not included within this data analysHPA consultations were the most common consult for IPs
(approximately 56% of USACE #P. The averageeview time of permits with NHPA consultsas

approximately 156 days.

The database also allowed a comparison of how many days each agency had to wait for applicants to complete
their application Table4). Keep in mind, the periprocessing timeliscussed does not includes those days when
the application was determined to be incomplete. The average waiting time for completed application materials
was relatively similar for GPs between agencies, an averay8 afeeks. Howevethe WDNR waited an

average of 20 days longer thidme USACE for applicastto provideadditionalinformationfor their 1P

applicatiors.

Table4. Average Time Permits are in Incomplete Status

AveragePermit Duration AverageTime in Incomplete Statu:

(days) (days)
USACE GP 38 14
USACE IP 158 30
WDNR GP 5 22
WDNR IP 44 50

7.3. Staffing Levels

A direct comparison of staffing levels between the federal 8404 program implemerntedS8ACE-St. Paul

district with oversight byhe USEPA Regon 5and the/WDNR is difficult for several reasons. The USACE staff
salaries are allocated by district and staffing resources spent in Wisconsin are not separated out from those spent
in Minnesota. Programmanagers and enforcement staff from theAG& ako work in both states and do not

track hours sperh each state.

Table5. Estimated Staffing Levels.
USACE (FFY 2021) WDNR (FY 2021)

Permitting staff 26 * 58+

* USACE has 6&pproved positions for WI/MN regulation jttv maximum of 20% of these positions not filled: 65 staff
20% = 52 staff for WI/MN. Assume equal allocation of resources for each state, therefore 26 staff members for W
review.

** WDNR has 38staff from Wateway and Wetland Bureau permitting teamd20 WDNR staff from Environmental
Analysis and Sustainability (EAS) Bureau permitting team.

The statevould absorb responsibility for several new tasks immediately upon assumption and must maintain the
level of staff necessary to handle the incrdasvork and administrative dutiest a cost to the state. For
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Wisconsin, increased workload for tepartmentvould be expectefbr several program activities that are
currently the primary responsibilityf the USACE oithe USEPA (Table6).

While there may be some staff time efficiencies as a result of federal exemption@recanstruction
notificationactivities hat require permits under the state program, these are estimated to be offsedoltitire

of permitting actios within Native American reservatioriess of state exemptions and streamlining efforts that
would not be available under state 8404 starsldedgcribed in Chaptes2 and6.3 of this report A reasonake
estimate boverlappingwork activitiescompleted by both agencies is 8a%order to assume the addition work
activities inTable6, the WDNR estimates an additioridl.9staff (8% increasejvould be requiredas detaid

in Table8.

7.4. Enforcement Activities

Recent funding levels for the USACE St. PBRistrict have not been adequate to provide the service and
responsiveness that the public expects. As a result, the USACE has been forceditze prioitiscretionary
work, namely permits, and gwioritize discretionary work such as compliance andeeiment activities
(Graser, 2020) In recent years, it has become more common foU8&CE toleverage and supporteh
enfacement efforts undertaken by bothnviesota agenciemdthe WDNR

WDNR Water Management SpeciaiWMS) and Water Management Engineers (WME) are responsible for
administering and enforcing chapters 30, 31,2281, Wis. Stas. WDNR administes theg statutes to protect

the public interest and preserve all waters of the St4BNR's duty is to enge the rights of all tase and enjoy
these resources fairly and safelyre main purposes of enforcement are to restore damaged waterways and
wetlands, gcure fines or forfeitures for unauthorized work or permit violations, deter unauthorized actiuities,
ensure and demonstrate tae WDNRGO permit,and approval programs are administered fairly and consistently
statewide.

TheWDNR has aduty toenforet he st at ebds wat er wa dutyanautleswersurihgahatdthe | a ws
regulated community complies with the statutes and rules promulgated to implement them. Program integrity
whereby the regulated community, the public, WHANR staff can be &sured thatVDNR applies the law fairly,
consisently, efficiently, and effectivelyis critical to gain compliance, and responding to complaints about

potential violations in a timely, efficient, and appropriate manner is critical to maintainiggprantegrity.

Staff may discover or receive compits of potential violations in many waySomplaints received through the
WDNR Hotline (1-800-TIP-WDNR) are relayed to Conservation Wardens, who use approgepsetmenstaff
to complete an investigan, assist with enforcement action, handle regulatoliow-up, etc.The WDNR has
enforcemenstaffin the Division of Public Safety and Resource Protectionléisdsdomplex and high level
enforcement activities with the assistance of Waterway Progtaffno8 the specialized Enforcement Team.

USACE erfiorcement actions are taken by regional regulatory statiditionto permit review responsibilities.
Usually,USACEinitially investigates an alleged wetland violatiand will oftencoordinate withthe USEPA,

who alsohas the legal authority to purspenalties or file suit in court for unpermitted wetland @h large or
complex cases, tHdSACEwill coordinate witithe USEPA early in the investigation, sing808 of the CWA
authorizegshe USEPAo colect information regarding alleged violationdhigh can include accessing the
property, collecting samples and evidence, and issuing information requrestsSEPA generally will be the

lead enforcement agency for repeat or flagrant violations, ituations wherthe USEPA decides to investigate
aclass of cases or a particular case oldBACErecommends thahe USEPA impose an administrative penalty.

Under state assumptiotihe WDNR will need to apply federal enforcement and compliance aégabkto permits
issued under a state 8404 program, which will increase the need for additional training, resources, and WDNR
staff. Accordingly, state assumption would likely have a sigaifi effect on thevorkloadand scope of work for

the state, eszially on complicated significant enforcement cases, evenWsHPA oversight. While an

opportunity to act on violations with the fines equivalent to federal fines may bring more funditigeimigency,

the prosecution of federal violations atgeensthe stée to the liability of reimbursing applicants for their attorney
fees and expenses, something that is not presently provided for in state law.
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Table6. Additinal Work Responsibilities

Additional Work Responsibilities Assigned to WDNR under 8404 Assumption

Assuming jurisdictional determinations for Waters of the US for assumable waters

Processing permits for activities under Federal law that are currentlyperemligible for general permits under State |
Respondingd ovesight and involvement on specific permits from h&EPA and other federal agencies
Assumingleadresponsibility for enforcement

Additional USEPA annual reporting requirements and oversight fog#2 assumption program

Additional work tocoordnateESA and NHPAreviews

Lead determinations related to mitigation banking and project requirement

Training staff and updating forms apdblic information

Implementation o8404regulatory program within Federallgcognized Native American reservats

7.5. State 8404Program Costs

Many states have conducted analyses of the costs associated with 8404 assumption andtadteproit@the
disadvantages. ixgginia, Oregon, and Minnesota, for example, have all pointed to la@defal funding in the
implementation phase as one of the major roadblocks to assunt@tdos, 2014)

When Virginia examined assuming 8404, its research found that the program would cost the state an additional $4
million per year beyond the sbofits existing wetlands program to increase its staff and administrative resources.
Virginia would have had tmore than double the size of its existing program, without including indirect costs like
rentand equipment

Because both local and statvgrnnent handle wetland permitting in Minnesota, the fiscal impact estimates
included an increased cost for Stgteernment (between 4 and $47M annually due to the required shift in
permitting authority from local governments to a state agaftyle local governments would save program
costs between $2.3m and $4.1m. Overall 8404 Assumption costs in MN worddse $6M to $11M annually
and 4.2 to 9.5 FTEs primarily due to the requirement to extend state regulatory program jurisdictioroteahdditi
waterstMNDNR, 2017)

More recently, FDEP has concluded that no additionalress are required for the implementation of §404
Assumption because of the robdsite wetland permitting program. However, there was speaifc workload

analysis developed and the conclusion was based on the input of veteran staff suggestgantB@ie io 85%

overlap withUSACEwork (Megan Seward;DEP, pers.command t he agency woul d fApul
resour ceso 6% ofma woek.While Florilachas@ughlytwice as many wetlands as Wisconsin

and different amounts of other water resourties FDEPalso has roughly 4 times the resources to implement

their state 8404 and state permitting program

Table7. Comparison of wetland and veatvay resources and program staffing and budget

Wetland Acres River Miles | Coastalor Great  Permitting = AnnualProgram
LakesShordine Staff Budget

Florida 11 million 26,000 8,436miles 229 $15.1 million
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Michigan 6.5 million 36,000 3,288 miles 82 $12.3 million

Wisconsin 5 million 84,000 820miles 58 $4.8 million

Florida staffing and budgeitttp://publicfiles.dep.state.fl.us/dwfd04 Asumption_Application/(Section (d))
Michigan: https://www.aswm.org/pdf_lib/assumption_webinar/michigans_404_ program_0218200ogavudf
Coastal Shorelinéhttps://en.wikipedia.org/wiki/List_of U.S._ states_and_territories_by_coastline

Although conparisonof the existing USACE program including permit types, permit durations and staffing with
the existing WDNR state program wasilied by programmatic differences, the comparison highlighted the need
for additional staff to undertake the programvatitis identified inTable6. Estimatingan80%overlap of the

existing state and federal program, existing staffing levels would need to be increased by 20%. Additional travel
costs are not expected sirtbe WDNR is likely already traveling to the same project sitespecially considering
theWDNR currently handles a larger number of permits than the USACE.

The primary cost associated with assuming the federal 8404 progaaicitionalstaff. The WDNRestimated an
initial needof 16.4additionalFull Time Employees (FTE}t a cost o$1.4 million over 4 years After 4 years,
the estimated staff need is reduced to Atlé@itionalFTEs at acost of $1.0 milliorfor long-term permanent FTE
supportover current resources level$he addiional $ort-term staffingneedover 4 yearss for staff to
coordinate publi@nd stakeholdanput, develop state statutes and administrative codes, prepasstimeption
application,conducttraining,and update permit applications andlior informaion.
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Table8. Estimated Additioal Staffing and Budget to Assume 8404 Program

Program Component

PublidStakeholdetnvolvementProcess*

Statuteand Administrative Code Preparation

Application Developmerit
Training for Staff
Web and Permit Documents Updates

E-permitting and Call Intake

Waterway & Wetland Permit Processing

Transportation 8rmit Focessing
Mitigation and InLieu FeeProcessing
ComplianceEnforcement

Annual Reporting

Budget*

* Short-term need reflects the first 4 years of increased work to develop the state 8404 program and trait

Existing State Program State§404ProgramAdditional

FTE StaffingNeed
FTE

0 1.0
0 2.0
0 0.5
0.5 0.5
0.5 0.5
4.0 0.8
24.0 48
20.0 4.0
4.0 0.8
5.0 1.0
0 0.5
58 ShorttermNeed 4.5
LongtermNeed 11.9
$4.9M Shortterm Need$0.4M/year

Long-termNeed $1.0M/year

** Uses an estimated staff salary of $38@)times a factor ol.6 for overheadosts.
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Chapter8. St r eamAlitne mmati ves to A404 Assumpt.i

One d theperceivedkey benefitof 8404assumption is to streamline discharge and fill permitting programs by
reducing permit processing duplication by the state and federal agencies and creating a single state regulatory
agencycharged with implementation efandads and work withapplicans. Through the course of evaluating the
feasibility of 8404assumptionmany states have determined that the lack of funding, the need for more staff and
resources, and the stringent application process that reQ8ERA approzal, are disincentives to §404

assumption The fact that many states have evaluated the feqgitilg404and only threestateshave pursued

and been approved by the USEPA to assume the federal program is reflective of the many different hurdles
associaed with assumption.

There are several alternatives to 8404 assumption that have the potertaéiztosimilar benefits associated with
streamlinél permitting, increased state and federal standard consistency and improved regulatory flekibgity.
chapter discussesomeof these alternatives in Wisconsin.

8.1. Wetland ldentification and Delineations

The WDNR and the USACE rely on and require the same methodology described in the 1987 USACE manual
and supplemenf@SACE, 1987)o be used for all wetland delineatiori3elineatiors of the aquatic resources at

the projet sitearetypically accomplished by a traingmfofessionatielineator which is reviewed M/DNR staft

The WDNROoffers astreamlinecprocess for revig and gproval of wetland delineations withe pilot Wetland
DelineationProfessionalAssurancénitiative. The goal of the initiative is to provide a high level of certainty for
wetland boundaries and save time in the WDNR review and approval of basidader this program, the

WDNR evaluates the work of professional delineators and once a egiaélineator is certified, wetland
delineations submitted by thassured delineator do not require WDNR concurramckreducing the steps
necessary for stawetland delineation approval.

The WDNR alsooffers two services to help potential applicantdéwelop corredinformation related to the
presence and boundary of wetlands on their Baéehelp potential applicants with the identification of wetlands
on ther property, the WDNR offers a wetland identification service that confirms whether tleetsivg

contains wetlands or not. This service also includes determining if located wetlands have wetland or stream
history, which isan important factor inetermning if a wetland is considered artificial under state alae

WDNR also provides wetlam confirmation service which confirntise wetland boundaries delineated hyoa
assuregrofessional consultariVhile the WDNR offers these streamlining\sees br wetland identification

and delineations, neither the WDNRr the USACE have streamlingiprocesses established for the identification
and delineation of other aquatic resources such as navigable waters or Section I0thasersesponsibiligis
areexclusively held by each agency.

The USACE does not always require formal delineationob®pleted, nor do they require reports be concurred
with in advance of an application. This is discretionary work that/8®CE may complete when requesteaid

when appropriate to support an anticipated future USACE adtiinough the USACE does notVean official
certified wetland delineator prograamd does naisethe WDNR assured delineatalesignatiorio select

delineations that required less rigosaeviav, the USACE does apply commeense and may be able more

rapidly review a report when theers ample evidence that the findings are accurate, for example when the WDNR
assurance program concurs with a rep@raser, USACE, pers. comm.)

There is ptentid for the state to evaluatecreased use of a certified wetland delineator progeaiurther
streamline the review and approval of aquatic resource delineations prepared by professional consultants
Likewise, the USACE could evaluate developingial guiidance that allows for gamlining delineations byna
assuredielineator.

8.2. Jurisdictional Determinations

Jurisdictonal determinations establish which aquatic resources fall under the regulatory authority of the.agencies
An Approved Jurisdictioal Determination (AD) is an official determin&in by the USACEspecifying
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jurisdictionalor nonjurisdictional WOTUS. Thisjurisdictional reviewmaybe comprehensive, while most take a
day or less to complete, some male several months to a year orrento complete Completion of an AJD is
discretonary for the USACE to complete, and less than 10% of their authorizat@nde an AJD. The USACE
prioritizes those AJDs whichre rapid to complete andll provide value to the public by either eliminag,
expediting,or reducing the need for USAGHIthorization. Th&astmajority of AJDs issued define which waters
arenat considered WOTUS. Often these are simple and quick fad8#CEto produce and are completed once
an application is received. Bause AJDs are discretionary, they are not reb@dadvance of, or concurrent with

a permitting process, and it is typiga#l more judicious use of the public and USACE time to move directly into
permitting if an AJD will provide no benefit by reducingICE jurisdiction.

The USACE has stated thatisconsin Act 182nacted in March 2018d to anearly a doubling ofD requests

from applicantsand published AJ® The USACE processdd7, 232and340AJDs,respectively in 2017, 2018

and 2019In 2020 he USACEand WDNR produced a series of webinaraddress this issue, and recent
information suggests that concerns relatedJD processing are largely a relic of the recent past (Graser, R. pers.
comm.).Even so, sveraloptionslisted inTable9 could be examined in partnership with the USACE and
stakeholders tturtherimprove AJD turnaround times Wisconsin The uncertainties associated withigih

waters are regulated by 8404 as a WOTUS is discussed in Se&ion

Table9. Options to Improve AJD Turnaround Times

Approach Description Action Required Advantages Disadvantages
. : Eliminate need to obtair Law change to 281.36 = Reduces burden on May result in incorrect
Wlscfor;sm changes an AJD from the USACE to complete self-identification of
non-fed exemption USACETto confirm discretionary work exemption status
exempt gatus Reduces state wkinad
WDNR pre-certify WDNR completes Securestate _ Improved efficiency in  USACE reliespartidly
ID for USACE upfront work for J@3 staff/funding dedicated =~ processing of JDs on state JD expertise
under an MOU andUSACE issue to federaldJD processing  Somestate influence  Requires state increase
concurrence for  DevelopMOU with over prioritization in staffing and hdget
WDNROs deci USACEforJD Secuing addtional Workloadmayincrease
a Mou. procedures resources at state level = for staff
may be more likely
WDNR certify JD WDNR completes alll Secure staff/funding Improved efficiency in - May not be legal for
for USACE under JDsfor USACE dedicated tdederalJD  processing of JDs USACE
an MOU WDNRuU s e s i c e Processing Somestate influence USACE relies partially
staff experts and DevelopMOU with over prioritization on state JD expertise
USACEaudits USACEfor JD Securing additional Requires state increase
procedures resource at state level | in staffing and hdget
may be more likely Workloadmayincrease
for staff
WDNR funds Through a coperative Secure staff/funding Direct infusion of more Rea[locaﬁbn of state
. agreement, th&/DNR dedicated tdederalJD = staff at the federal level staffing resources to the
cooperative would provide staffto | processing to work on D without ~ USACErequires state
position(s) at theUSACEto conduct = pevelopcooperative changing agency roles = increase in staffing and
USACEto do JDs JDs agreementvith USACE = and responsibilities budget

for JD procedures
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Consultantzompletes | Develop standard Applicantscould hire USACE relies partially
USACE/WDNR upfront work for JBto | operating procedures | assured JD consultants on consultant JD

develops tools to  gater data and including training, to conduct work expertise

streamline JD informa}ion to cert?f@cation, and normally falling on Setting up the program

reviews streamline USACE auditing components USACE requires staff and
decision. USACE would need to = USACE still makes JD | resources

develop prioritization decision
strategy to integrate
these streamlined

reviews
USACE add New or reallocated USACE/USEPA solicit = Responds directly to the Given federal budget
A federal resources additional resource increase customer need priorities, new or re
additional staffto  applied to increasingD  through budget process for AJD in Wisconsin  allocated reources
prioritiz e JDs capacity unlikely.

8.3. Opportunities for General Permit Streamlining

As mentioned above in Sectiéril of this report both the USACE and the WDNRsegeneral permits to
authorize a variety of different types of projeggenerapermits are useful in streamlining the review and
approval for similar project activities that meet specific giesjgn,and technical requiremeniBhe application
of USACE NWPs and state G&by the agencies have evolved concurrently and wvhdee issome overlap, the
applications of general permits differ substantially.

The USACE-St. PaubDistrict has56 NWPsavailable for use in Wisconsi@l of which have beenertified
through the state water quality certification (WQ€Iyhtthat werepartially denied WQC18that were denied
WQC and anothenine NWPs that were either not applicable to Wisconsin or no action was {akeAppendix
3 for complete listiny

There would be two approaches to streamlining tleeofifederal NWPs andstateGPs across both agenciedne
approach would for WDNR to certify the use of more \MdPthe USACE i n t he state. It 6s
out that while 18 NWPwere denied WQC by WDNR, eight of those N8Wirere also revoked farse by he
USACESt. Paul Districtincluding theNWP for cranberry operations, oil and gas pipelines and underground coal
mining. On the first impression, the WDNR could consider authorizing 10 moresYVia the case of partial

WQC denials, considerdgging wthout additional conditions. That saidle WDNR justifies the denial or partial
denialof these 26 NW®due to the potential for projects authorized by the NWRiolate state water quality
standardswhen the WDNR denies programmatic certifica fora USACE GP, the USACE is requiredhold

their decision until the WDNR completes their WQC process, which is a loss of USACE effidesystematic
approach should be used to consider the potential environmental impacts of issuing WQC $drainvéed

with the abbreviated agency review tbaturs with all general permits.

Another approach would be to for both agencies to align avai&Pstor specific activities. While some of the
regulated activities covered by certified N¥dave correspading WDNR GPs many do notAppendix 3.
Similarly, there a approximately 36 WDNR GRhat do not have a corresponding certified USACE NYAG?.
example, the WDNR has seven different types of dredging GPs, five differestofylade shoreline erosion
control GPs and 11 different habitat structure Ggse sta GPs could be evaluated for development into
eitherregional orstateprogrammatic GPs discussed bel®eyond considering a streamlining approach such that
each reglatoryprogram offers &P for the same activity is the need to apply consistent desgn,and

technical requirements. A clear divergebetweerthe USACE andhe WDNR is the affected size of a project.
The USACEutilizes GPsfor activities affectig up t00.5 acre of a jurisdictional WOTUSwhile stateGPs
generally have an upper litrof less tharl 0,000 square feet (0.23 acr&he higher threshold for USACE GPs is
achieved, in part, through mitigation thresholds within their GPs. This oppgrisimid legally available to the
WDNR at this timebut this change could be considetedbetter align resources
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8.4. Regional General Permits

The WDNR has approved WQC for three USACE R&@6t use in Wisconsin including 1) beach raking, 2) minor
dischargesnd 3)pier and docks. The WQC approval has standard constructiomtiyear limitations to

protect fish and aquatic life and requires the filing of a jgitiefederal permit applation. The WDNR has
partially denied WQC for four other USACE R&iRcluding 1) Utilities, 2) Transportation, 3) Beach Creation
and Nourishment and 4) Wildlife Ponds. In some cases, the partial denials place the conditicadostpuetion
notification(PCN) during certain times of the year or require a subsegarigiable waer, or stream history or
otherdeterminatios by the WDNR (USACE, 2021) Comparatively, Minnesota approved WQC for the USACE
RGP exempbn to exdude desigated Outstanding Resource Values Waters (ORVW).

With thepartial WQC denials, the WDNRuts in place the need for an applicant to obtain a project specific 401
certification from the statd-or these projects, the USACENNot not issue theirderal permit until the 401
certification is issuedThe WDNR couldconsidera similar approach to Minnesota, where the state approved
WQC certifications for all the USACE permitsutside of ORVW)and placed specific locational, best
management practic€BMP) and design conditions in the WQC. This approastld appeato expamnl the
opportunity for applicants to design project to
streamlined RGP.

8.5. Utilize State ProgrammaticGeneral Permits (SPGP)

Alternatively, state programmatic general perrf@BGP or PGRJo rot requre the state to take on additional
costs to the extent odevelgpedady BSAGEStGrelypon staterregula®BGP 6 s
frameworks With a definedapplication andwaluation processhe USACE may rely upoa state permitting
decisbnfor activities covered under a SPAPnlike state assumption, SPGPs are limited by the permit activity,
which allows for a quicker processing time, procespiraglictability, and a more transparent application process
for the applicant. Ideally, appliogs woutl apply through the state permitting system, and depending on the

me e

ar e

activity and conditions, may HfAr eceitvievitthiee sh ecnoevfeirte do

(Stetson, 2008). In the eyes of the public, there would not ndelfealeal involvement unless more information
is requested by the agenc$PGP use across the United States varies from USACE district to district and state
state. Most USACE districts utilize only one or two SPGP, ahi@ve establishefbur to seva and tke Savanah
USACE district has 28 SPGPs.

The USACE utilizes GPsfor 97% of the authorizations Wisconsin includingbothNWPs andRGFs. A SPGP

is a type ofGPthat is issued by thdSACE and designed to eliminate duplication of effort betine federal
and state regulatory progratmt provide similar protection to aquatic resourc&sSPGP must be based on a
state or local evaluation thigtat least as stringent as ti8ACEreview. A PGP could not be issued for an
activity that is notegulaed by the state or is eligible foisiate permit exemptiotMany current USACE GPs do
not require PCN until a proposal exceeds 0.1 acre of Toss, a small band of projects between 0.1 and 0.23
acre may be streamlined by development of a SRGP.GP & also not an effective tool when it creates
uncertainty, such as for categories of activities that require éyastese assessment of whetheradhgvity is
exempt from state regulation, or the waters are exempt fronrstatiation, or the lo¢eon dbviates the need for
a state permitg.g.,ontribal nationlands.

USACEauthorizations require compliance with the ESA and NHRA while Wisconis may have similar
consultation requirements, those likely dotmeet the requirements of tieeacts PGPsare less efficient if the
USACEIs required taconduct cas®y-case ESA and NHPA reviews for activities otherwise authoriedthis
report, inpt from theUSACE suggests thé&8PGFs may not be beneficial in streamlining permit review
Wisconsin

Tha said,SPGPsnay be considered in the future. SR@Fe flexible and can leeveloped individually for
different activities angradually,providingmore autonomygtate authority over permitting decisions.

Wisconsin does not have any state prograticgeneral permits that would delegate application review and
processing authority to the state without the duplicate federakatipii.
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Moving forward, the state of Wisconsimd the USACE couldonsider implementing state programmatic general
permits, instead of regional general permits, that would align with current waterway and wetland programs in the
state. Pilot studiesouldbe introduced on a watershed or couwigle scale, with regular review and feedback

from thedepartmentaind public. Though he continuousmprovemenprocess of reviewing, updating, and

applying SPGPs, Wisconsin can slowly increase the type, sizepramahiof SPGPs within the state.

8.6. Expand SelfCertification General Permits

Boththe USACE andhe WDNR useself-certificationGPswhere applicants determine if they are eligible for the
general permit and their project meets the locatiesignandtebt ni cal r equi rements of
USACE currently authorizespproximately 70% of the actiong@ceivesusing seltcertifying general permits
(no-PCN), meaning applicants do not need to contact the USACE provided they comply with the cemnditian
general permit. Accordingly, setertification GPs are streamlined to the maximum extent possible and other
streamliring steps (such asgional orstateprogrammatiagyeneralpermits) are not necessary.

WDNR staff still reviews the selfertified GPs for NHI, SHPO and wetland impact and if the project clears those
reviews, the GP is issued at the base level by ipartake staff without a review by field staff. Wisconsin has
used aself-certificationGP process since 2016 as a mechanism tongdireaworkload for low risk regulated
activities for more than a dozen GP activities. This approach has been veryfsliteesanage workload and
prioritize its level of review based on environmental concern. Available compliance monitoring data sbggests
projects covered undersalf-certificationGP has the same or higher compliance rate as GPs that received more
scutiny.

In 20192020, WDNR expandeithe self-certification GP process focludethree additional activities given
demonstrated projecbnsistency and low environmental risk.

9 Public boat ramp (new)
9 Fish and Wildlife habitat structures (lake)
9 Lake Shoreerosion Controli Riprap (Government Sponsored/desighétbunties or Staje

Since this suleam has formed, the Waterways Prograceired additional resource manager feedback which
provided further detail and clarification on which regulated activittesonsidered low risk for resource
managers and is considering the gelitification list be updated to include the following ardial activities
since they were considered lgigk by resource managers:

9 Boat Shelters
Grading
Stream habitat struates ad crossings for improving stream habitat for government agencies
USDA Forest Service Chequamegitolet National Forest
Wateway and Wetland GP for Certain Ag WQ Activities
Weed rake
1 Wetland conservatioeriFederal

For continued permitting stredining, boththe WDNR andthe USACE could continue to evaluate the
applicability of selfcertification to activities that are currently regulated l&yRand ideal situation, align self
certifications across both agencies.

In additional to seltertificaion, the WDNR alsaouldwaive permit application for certain wetland GPs (s.
281.36(3g) (h) 4., Wis. Staf). While available, WDNR has used this authority in limited ¢irstarces, in
preference of theelf-certification approach to screen fdHI and SHPO. WDNR could consider expanding the
use of the application waiver process in stronger alignment with USACE GPs. It is noted that insufficient
statutory authority is avaitde o consider this for wateray GPs or certain wetland GPs at this time.

=A =4 =4 =4 =4
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Chapter9. Wet | MIindi gat i on

The effect of 804 Assumption on wetland mitigation in Wisconsin can best be evaluated by considering the
potential changes to mitigation thresholds and reguerts for permittees and thmotential changes to

requirements, development, and oversight of mitigation banks, permipensiblanitigation (PRM)projects,

and the Wisconsin Wetl and Co n slieufeeanitigatoomprogam.lsst , whi c h
section focuses onéteffectof 8404 Assumptiolon wetlands, but to assume the program, the WDNR would also
have to changis law to allow compensatory mitigation for other types of WOTUS, such as streams and lakes.

Currently the WDNR requiresetland mitigation for all indvidual permits, meaning any permitted impacts that
do not qualify for &GPincluding those that impact greater than 10,000 sqg. ft. (0.23 acres) of wetlands, and for
nonfederal exemptions that impact greater than 10,000 $§2f acres) in urban areasgreater than 1.5 acres

in rural areasAs noted in section 6.3.2 of this report, the USACE allows general permits for projects with
wetland impacts of 0.5 acres or lglsat they can require compensatory mitigation as dittion of these
authorizationsUnder a state4)4 program, the WDNR would be able to change its permitting structure to allow
GPs for wetland impacts up to 0.5 acres, thus reducing the number of IPs and projects that require mitigation.

The WDNR and th& SACE currently make joint desions for projects that require wetland mitigation. The 2008
federal mitigation rule (33 CFR part 332), s. 281.36, Wis. Stats., and the 2013 Wisconsin Guidelines for
Mitigation (Joint Guidelines) together create a preferéocanitigation requirements tbe fulfilled first by

available mitigation bank credits in the same service area, followed by ILF (WWCT) credits in the service area,
and finally aPRM project may be proposed and pursued dependent on agency approval. Z4aienVis.

Stats., further scribes that if the WDNR directs a permittee to use available mitigation bank credits, a
mitigation bank in the same HUC 8 watershed where the impacts are to occur should be used first, if applicable.
Under a state4b4 program,this mitigation hierarchyould likely remain unchanged.

The WDNR and the USACE also jointly oversee mitigation banks and permagpensible sites in Wisconsis
members of the Interagency Review Team (IRRe IRTis chaired by the USACEndcurrertly includes the
USEPA Regpn 5, which reviews most mitigation sites in the state agencieapply the Joint Guidelines to
mitigation bank development and requirements, oversight of bank operation and credit releded) angject

site selectionimplementation, and monitoringurrently all mitigation impacts are treated as federal impacts, and
all mitigation banks are approved by th8 ACE

Under a state4D4program, it is possible thatostwetland impacts requiring mitigatiomll not be federaly

jurisdictional. This would raise uncertainty in how the current Interagency Review Team would approach

oversight of wetland mitigation banks and PRM projects. The USACE and the USEPA may prefer to continue to
oversee all mitigationrqorefer thatthie WDNR operate its own exclusive oversight for the significantly expanded
nonfederal wetland i mpacts requiring mitigation. Un
coexist, and each mitigation bank would have to choose ehgtiseek appwal under the federal process (to

receive approval to sell credits for impacts to retained and assumed wetlands) or to only seek approval from the
WDNR to sell credits exclusively for impacts to assumed wetlands.

The WDNR may not find beffieto operatirg a rge mitigation program under assumd@4£&due to the

requirement that the state program be at least as stringent as the federal program. This would likely require the
same type and degree standards and requirements for all mitigatiksdnd PRM &s.These include financial
assurances for the life of the project, largn management funding, baseline scientific data, performance
standards, monitoring methods and years, crediting types and ratios, and requirements for eachesubmittal
report.

The WWCT, operated by the WDNR as anli|gu fee mitigation program, is currently approved and overseen by
the USACEwith feedback fromhe USEPA. Under a statd® program, a second WWCT program would have
to be developed for creating credavailable foimpacts to assumed wetlands. Similar to mitigation banks, the
requirementsand standards for a separate WWCT program would have to be at least as stringent as currently
written in the WWCT Instrument. An additional issue is the s. 28BBge), Wis,Stats, states that anleu fee
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mitigation subprogram operated by the WDNR must be consistent with federal regulations. This may further limit
any flexibility that an idlieu fee program could have undet08 Assumption.

A final consideation for a stee 8404 mitigation program is that mitigation sites, many of which are large and

complex construction projects, trigger federal review includstgd species review under section 7 of the ESA,

tribal consultation, and cultural and histgpieservationeviewunder section 106 under SHPA. Currently, these
reviews are completed by the USACE and in some cases add several months or longer than a year to the approval
process. A stated®4program would necessitate agreements with the USACilies and respwibilities for

completing these reviews for mitigation banks, WWCT projects, and PRM projects that are implemented solely
under the w&te program.

9.1. Section4 04 Assumption and Mitigation, from a Banker

State assumption developsiew type obtakénolder: mitigation bankers. These mitigation bankers encompass a
diverse group of people with different interests, for example, nationwide companigsofits) local community
mitigation consultants, and farmehditigation bankergsecommend th&i s fifieally providing opportunities to
collaborate on assumption to mitigation providers willimprstsgesa nd t ri besé ul ti mate fr
providing insights to help encourage a robust mitigation banking ecosystem, improve proj@elagfficiency

andi mprove mit i gWilliamp2020)o ut c ome s 0

Prior to submitting theig404 application materials, Florida had reached out to the Florida Association of
Mitigation Bankers requesting feedback on theitigation bankig plans. Collaboration between stakeholders,
specifically mitigation bankers, is recommended to states pur§d¥gassumption to improve environmental,
economic, program efficiency, and investment opportunities.

9.2. WisconsinWetland Conservation Trust

TheWiscmsin Wetland Conservation Trust (WWCT) is a statewide wetland mitigatibevifee (ILF) program
sponsored and administered by the WDNR. The purpose of establishing the WWCT was to provide an additional
method of compensatory mitigation to offsetemoida bl e adverse i mpacts to wetl ar
goal is to complete wetland mitigation projects using a watershed approach.

Operational since November 2014, the WWCT allows permittees or exempt project ptspatiennavoidable
wetland impats tomitigate through the purchase of credits. Through the sale of credits, the WWCT accepts the
legal responsibility to satisfy wetland compensatory mitigation requirements specifisgiNyESt. Paul

District permits autorized undeg404,810 of the Rver and Harbors Act, and WDNR Wetland Individual

Permits pursuant to Chapter 281.36, Wis. Stats. The WWCT may also collect sepaatditoalated funds
including, but not limited to, those resulting from supplementairenmental projects, donatioremdWDNR

Wetland General Permit surcharge fédse program is available in all watersheds in Wisco(\MIDNR, 2019)

Fiscal Year 2019Program Summary

The WWCT program has proven to beuacessful method for permit apgdintsand exempt project proponents

to satisfy their wetland compensatory mitigation obligations, enabling projects to move forward. After 4.5 years
of operation, the WWCT is selling credits where mitigation bank creditaraavailable, meeting the need f

permittees to acquire permits. Funds from permits have been allocated to 12 projects, six entering the monitoring
phase and six planned for construction in 202@®NR, 2021)
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In-Lieu Fees Project Grants

Permittees & Exempt

Applicants (wetland
impacts requiring mitigation)

Project Proponents
(Wetland restoration projects)

Restored Credits

Advanced Credits
(Over 5-10 years)

Since establishment in 2014, applicaiotspermits impacting 415.61 acres have paid into the WWCT to fund
projects that restore, enhance, create, and preserve wetlands. The program has encumbered funds to 12 projects i
10 different service areas, whictean the planning stages for the reatmmof 650 acres of wetlands.

During Fiscal Year 2019 (FY2019), the WWCT receivedLieu fees from 27 projects permitted by state and/or
federal agencies. The largest percentage of fees (37.0%) were fromisprojpe Southwestern Lake Michigan
Sewice Area. When combined with the percentage of fees from Upper lllinois (22.2%), these two service areas
account for over 59% of all credit sales. There were also fees received from the Fox, Lake Superior, Biarthwest
Lake Michigan, and Upper Mississippiack Root Service Areas. The WWCT did not receive fees from the
remaining six service areas: Rock, Chippewa, St. Croix, Upper Wisconsin, Lower Wisconsin, Upper Mississippi
Maquoketa Plum.

The 27 projects resultéd 27.09 acres of impacts to wetlandoar@s. The most impacted wetland cover types
were Fresh Meadow at 51% of impacts, Wooded Swamp at 20% of impacts, and Deep and Shallow Marshes at
13% of impacts.A total of 42.68 credits were sold, which was ldemn the totals from the previous twedal

years (70.19 and 101.06, respectively). After these sales, the WWCT program had a program liability of 362.64
credits and 417.36 credits available for purchase.

During FY2019, four new contracts were sigh@dWWCT projects, allocating $4,353,983project partners.
Total allocated funds for projects at the end of FY2019 was $12,226,190. Of these allocated funds, $1,798,500
was planned to be held for an endowment for {tsrgn management for 10 proje€®DNR, 2019)
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9.3. Mitigation Bank Instrument

Mitigation bank instruments serve as a guidance document for ILF program operations and is approved by the
USACE (WNDR, 2020). This document is not a permit, ncoratract which leads to some uncertaititgw this
program will be implemented and enforced by a state after assumptokershave offered thaheremay be
opportunities to update, expand, or modify the current methods presented within the mitigakiamstrument.

For example, Minnesotai fisadering a unique method that includes a mitigation plan and the fact that it holds

conservation easements on the mitigation banks. Min
environmentvhere the state can play a larger rolenitigation bank operati@n such as holding easemeits
than may be feasi bl e (WHhamp2020er st ates or tribal | and

Restoration Plan

AThe restoration plnemti ft he nmmd g tg alifasmimck bchasrkptad filpe 0O
functional gains to waters that can be used to offs
the tasks that are requisr.edd $Tpeducdy forarstate arthbe toemcd f un ct
its coordination, reduce redundancies, and strengthen their restoration sawtiarid in turn, may attract

bankers with higher standards and create a more con

i Hi g h rgstotion @ang true ecological upliftlidften cost more, so it is important that high
standards and costtensive efforts to create, recreate, restore, or enhance wetlands are applied equally
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and efforts are commensurately rewarded so that a mitigldioker who creates more quality habitat
uplift is not penalized by competing with other banks that can charge very low prices due to getting many
credits without much effort, such as preservatic

Site Protection Mechanism

Implementing conservation easemerasd protectingnitigation banks long teriis another mitigation topic
fitraditionally, conservation easements are held and enforced by a third party. However, one [gi0dfit to

assumption i s the s ttianteassnrintsa Bhislmechapisah e udd wheld enforwen s e r v a
conditions of bank authorization,o (Wi lliams, 2020)
Performance Standards, Monitoring, and Reporting

AfPerformance standards, and t hgane playnadig role tha infoldsmeeni t or

many years. States and tribes will need to think about how they structure this framework and what they want to
encourage. Some pieces to consider are:

1. Should a credit release come before construction to helgismpéy for construction, or should
credireleasdagc onstruction so the state maintains so
project is implemented properly

2. What time frame is needed to ensure the site is successful before transitioning to long term
stewardship? This can range frormply meetingspecific performance metrics to a time frame of
10 or more years. What are the actual important milestones to meet so the state or tribe is
reasonably confident in long term success?

3.  How should adaptive management, especially in dynanoisysems shold be viewed? Are we
driving toward a specific apex habitat or toward a healthy cyclical habitat? How are invasive
species viewed? Is there zero tolerance? | know it is controversial, but does an invasive species ever
become native?

4.  What happers when ametric can be construed to contain both a timeframe and a specific milestone
like tree heightt should credit release come when the milestone is met or does the full amount of

time need to pass before the metric is met?0
Financial Assurance
As one bankero6s perspective, Afinancial assurances

TheUSACEIis caught between the desire to control financial assurances to correct any issues that arise that are
not effectiwvely correctedby the mitigation sponsor and the Miscellaneous Receipts Statute, that precludes the
federal agencies from receiving monies or directly controlling funds.

The USACEhas worked around the issue a few ways, such as through third party obleiters ofcredits,

surety bonds, and escrow funds or through casualty insurance products. Some states, such as Florida, play a large
role in financial assurances by holding the funds themselves through an MOU WItSAIRE. Florida does this
throughtheir Division of Financial Services, although tHSACEwants to have more involvement in how and

when financial assurances are drawn upon.

State implementation of the mitigation program as pa@46# assumption sidesteps the whole issue and gives
mitigation bankes a lot more clarity and consistency for finaneisgurances arateaks through what has proven
to be very significant roadblocks to keeping mitigation credits available anahest,so impact permits are able
to move forward smoothly. Fumér,the sta¢ has more control over how much, and even if financial assurances
are required.

Minnesota and the St. PAUSACE, for instance, currently do not require financial assurances because of the
structure of credit releases. The point is, theeecarently variable financial assurance regir@efsom double
financial assurances to cover both the state and8#CE, to no financial assurances required.
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These differencelsave amajor effecton if, who, and how investments in environmental restardiagpen, and
the state should think through how to balance fostering the mitigation ecosystem it wants with what it needs and
can legally require by way of financi al assurancesao

Long-Term Stewardship

AfOnce a miti gat tatedobjeptve@ndparformancee standards, the progect will need to move

into a new phase of long term stewardship. Like easements, long term stewardship is traditionally implemented by
a third party often an NGO like a land trust. However, unlike tHeACE, states andribes can hold land and/or

take on the long term stewardship themselves to reduce risk of long term restoration failure.

States and tribes also have a variety of ways to think about how to fund long term stewardship, whether it is
through es,an endownent that is seeded concurrently with credit sales, or other metBadkers may be
especially interested in how a functional assessment methodology converts into the credit,anmcenc
specifically howstate and federal waters are crediséce therds overlap between them.

Again, Minnesota and Florida provide contrasting examples. Minnesota has one crediting system that is
maintained by the state. Depending on the waters that were part of the uplift that generated craitlitse not
credis mightbe certified by th&JSACE This has created some confusion for the regulatddic becauseredit
information between the agencies is inconsistent for a givenlsitgésianahasa reverse framework, where all
credits are federal creditg tbsane are ertified by the state to satisfy their coastal use permit mitigation
requirements. Florida by contrast has two separate credit I8dgeesfor state and one for federal credithis
regime makes sense in this environment where one juraidées not @lly subsume the jurisdiction waters of
the other.

In this example, thelSACE considers secondary impacts, and the state claims jurisdiction over waters like

i solated wetlands. Many i mpacts n e edisfiord omedgancyorthedi t s
othero (Williams, 2020)

Crediting

AHow credits are generated and thereafter applied t

distortions on what type of restoratitirat happenander a mitigation program.
A couple example are:

1. Ifriparian areas are given too mudiedit, then expensive ichannel stream restoration will not be
common.

2. Difficult habitats or waters that take a long time to devéldge bog$ will not be restored in
favor of easier Haitats like bottomland hardwoods

Other associated issues witlediting are:
1. Credit release schedule
2. Various unique credit types in the market

Regarding credit types, states and tribes will likely want to encourage the mitigation of impasianath

habitats, but it is also important to maintain flexibility in order to ensure credit availabitityoid pushing
permittees to doing theirowni t i gati on over using a mitigation solu
(Williams, 2020).

Savice Areas

ALi kewi se, service areas play an i &aphereimpastsarer ol e i n
mitigated within the same watershed batve mechanisms to balance credit availability with perfect mitigation
siting should be a consideratio

Mi nnesotads mechani sm, for exampl e, which all ows fo
job promoting this balance. Another gbway of handling service areas and credit availability is illustrated in
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West Virginia, where a secdaryservice area, which is subordinate to mitigation bank credits where it is a
primary service area, can include adjacent HUC 8s or the rest of th&e HUC

Flexibility, while still encouraging mitigation from the watershed, is a great way to keep romigadits
available for agency staff and permittemsdprovide regulatory ease that attracts mitigation bankers to state or
tribal juriamg2020) i onso (Wi | |

9.4. Benefits and Challenges of Mitigation

AfOverall, some banker sassmiga ntigation prageam aslpart®f04 assemptoo a | s
should be to create the most efficient bank approval process that maintains high standaciksawéiw

mitigation providers to keep enough mitigation credits available for perndtieeshort, tokeepbank

authorizations and credit releases, and the permits that depend on them, moving forward.

State implementation of the mitigation program camiloee efficient if implemented with the right framework.
Also, as the Assumed Waters Workgroup hidhtiglin their reportstatesand tribes, like Michigan, often take
the lead on mitigation due to a robust existing mitigation program, the ability tproparty, hold conservation
easements, and hold financial instruments, whictu®&CE cannot.

There aresome challenges to overcome, however. Some bankers have been frustrated by not having the same
transparency into the mitigation market data thafferded by thaJSACEgiven the importance tocareful

understand the markateawant to enter. Whethereis not readily available information, bankeramustrequest
information through open records or they hpiece together data from various docutseit can make it

difficult to make a positive investment decision.

Another challenge can be whemka ae proposed on a site that contains both assumed and unassumed waters.
The planning document should clearly contemplate itA8ACE plays a role omuthorizing banks in unassumed
waters or if they only play a role whanNWP 27 is issued in unassudneaters.

Further, assumption of the banking program requires that the WDNR consider compensatioswietlaruh
aquatic resources. This would necedsita change to state law.

Finally, in cases like Florida, how are parallel wetland jurisdictionsl|kdriélorida decided to leave bank
authorizationto th® SACE but i f they hadnét, would the nor mal
authorize the bak for both state and federal purposes? What does this mean for permitting effidRarbygps a

way to turn this into a benefit is if, over time, a state in this situat@mmerge these frameworks through state
legislation and rulemaking.

Further, miigation banks can provide more markeaised solutions beyond that of j8404 mitigation, which
couldbe ramper if there is no direct federal involvement with authorization.

Mitigation banks can appropriatéythrough separate areas of a bank or througftuled creditd8 provide other
environmental currencies including endangered species habitat, wattyr, gual NRDA credits. There has been

a lot of discussion recently about Section 7 vs. Section 10 consultation WillsEVES, but states and tribes

shout think through early about how to best align an assumed mitigation program with these other entatonme
restoration needs within their jurisdiction ( Wi | | i ams, 2020) .

9.5. Mitigation Under 8404 Assumption

As ment i on e dgoal intig pracessisér the stafe to foster a its mitigation commuditgnd to
consider how the framework encourages scaduages mitigation bank development.

A non-exclusive list of these framework considerations includes:
1) Consistent implementation of the mitigation hiehy

a) Banks are preferred as they are approved and built in advance of inapalctise functions pvidedare
understood
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b) ILF programs are second in preferences as they are programs approved in advance of projects, but
mitigation is built within an agreetb timeframe after credit sales

c) Permittee responsible mitigation is the last preferred method $etay are permittednd built
concurrently with impacts. Although PRM projects can be sited closer to impacts, the problem comes
with ensuring these projects meet performance stariidroih in terms of enforcement mechanism and
staff time issues

2) Equivalency ketween mitigatiorsolutions

a) Banks take on a lot of risk and capital expenditiirexluding financial assurances. All mitigation
solutions should meet the same requirements for authorization discussed earlier. This will encourage more
permittees taise nitigation creditsandprovidingno net loss due to the level playing field.

3) How are existing banks grandfathered in after assumption, functional assessment methodology, loss of
jurisdiction for example on wetlands).

4) What is the authorization timiek and how is it enfeced? When does legal review happen? What level of
interagency coordination? Is consensus required?

5) How are bad mitigation proposals denied? Can they be outright denied?

6) What happens when the state authorizes mitigation projettalsbinas its own migation projects through
in-lieu fee projects or mitigation banks (specifically DOTSs) that compete, or at least dilute, the mitigation
marketplae?

There are clearly many facets804 assumption, but the mitigation component igygortant one, as it is the
balance to the impacts. It is important to be thought out and implemented in way that provides pathways for
permittees to efficiently meet their permit mitigation requirements.

If the Statébeginto considei8404 assumptiom the future,bankersand developers under the ILF must be
engage in conversation with teate and other stakeholddfsUSEPA continues with their efforts to review the
assumption laws, more opportuegifor partial assumption could be realized andrdtixibilitiesto make the
implementatiorframeworki including the mitigation prografinwork better based on local policy, environment,
and culturgWilliam, 2020)
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Appendix 1

USACE and WDNR Programmatic Comparison Table

Jurisdictional
Waters

Assumable
Water
Determination

Approved
Jurisdictional
Determination

(AJD)

Appealsi JD

Fees- JD

Jurisdictional Det er mi
WOTUS, any wetland that is
disconnected from navigable watel
All WOTUS! andany wetland not regulated by tf

COE, except artificial wdands and
WOTUS within reservations

Not applicable Not applicable

Official USACEdetermination that
jurisdictional waters of the United
States, navigable waters of the it
States, or both, are either present @
absent in a review area. An approve
jurisdictional determination precilse
identifies the limits of those waters
determined to be jurisdictional unde
the Clean Water Act or Rivers and

Harbors Actt

Not performedby WDNR for
Federal Jurisdiction. WDNR does
determination jurisdiction wetlands

The consolidated rule fohe
administrative appeal process
published March 28, 2000 provides f
the administrative appeal, within the
USACE, of an approved JD, a denia
with prejudice by the district enginee
of a Department of the Army permit
application, and/or a declined
individualpermit (i.e., an individual
permit refused by the applicant becat
of objections to the terms or specia
conditions of the proffered permit).

Not performed by WDNR

None Not performed by WDNR

§404 ASSUMPTION FEASIBILITY STUDY

nat i

on (J

All WOTUS except
Section 10 waters
including an
administrative
boundary area

To be defined in
MOU WDNR would
likely have increasec

responsibilities in

determning what
waters are assumabl
and how projects witl
both assumable anc
nonassumable water
are handled

To be defined in
MOU with COE.
WDNR would likely
have the additional
responsibility to
conduct AJD
associated with State
8404 permits

To be defined in
MOU with COE.
WDNR would likely
have the
responsibility to
defend JDasseiated
with State 8404
permits.

With legislative
action, the WDNR
could require fees to
conduct PJD and JD
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Per mit Process

Would require law

Certain discharges for some farm, changes sinceose
Exemptions, forestry,maintenanceand other Artificial wetlands exemptions would nc
Applicability purposes are exempt from Section 4 longer be available
regulation? and other new

exemption added

The permits
frameworkwould
likely change to
mirror existing
federalpermits
(Exemptions, RGP,
NWP, SPs and LOPs<

Regional General Permits (RGP);
Nationwide Permits (NWPtardard General Permits, Individual Permit:
Permits (SPs); Letters of Permissiol Exemptions
(LOPs)and Exemptions

Permit Types

Likely no change due
to smilar
respnsibilities

Public Notice and
Participation 7
General Permit

Public notice when GPs are Public notice when GPs are
renewed/reissued every five years renewed/reissued every five years

If an NWP is not modified or reiged : . The state would have
Renewals / within five years of its effective date, SXEIES SELD ERNARE [CEilis 6 to adopt 8404

Extensions automatically expires and becomes r continued to be used until a new approach to expirin
y exp general permit haseen issued bp piring

and void. NWP
LOPs may requiranagency and qividual permits require #5day = | n€ State would have
public review procesa_nd individual public notice period for public to select a consistent
Public Notice and permits typlcally_requw_e al5-day comment. A complete afication is appr_oach_to issuing
Participation i agency and publl_c_ revie USACE_ required prior to going to public public notices based
Individual may request additional mformatlpn notice and the state must also  UPon a qomplete
Permit bgyon_q completeness to help with publisha preliminary permit gppllcat_lon or nband
decigoni b_ut that_ typg of info reques approval or denial statement. if a prellmlnar_y
doesnot hinder timelines for public approval/denial
notices. would be included.
The capacity of
WDNR to maintain
i an average timefram
Timeframes Average timeframe for GPS:days g days will depend

Average timeframe for GP88 days on adequate staffing
levelsand timing of
external praesss for

Generd Permits
Reviews completed within 30 day:

of receipt
ESA, NHPA
compliance and
Tribal consultation
Timeframesi The capacit_y of_
Individual WDNR to maintain

Average timeframe for IPs: 13ys  Average timeframe for IPs: 44 day an average timefram
of 5 days will depend
on adequate affing

Permits
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Feesi General
Permit

Feesi Individual
Permit

Avoidance,
Minimization,
Alternatives
Analysis,
Significant
Degradation, and
other restrictions
on discharge

The department shall charge a fe
for reviewing, investigating, and
making decisions on applications t
proceed under wigindgeneral
permits under sub. (3g) and on
applications for wetland individual
permits under sub. (3m). For an
autorization to proceed under a
wetland general permit, the
application fee shall be $500

None

The department shall charge a fe
for reviewing, investigating, and
making decisions on applications tc

proceed under wetland general
$100 for commercial activities permits under sub. (3g) and on
applications for wetland individual
, " permits under sub. (3m). For a
Public entities are exempt from fées wetland individual permit, the

application fee shall be $800

$10 for noacommercial activities

Program | mphement at.

In general, the guidelines require th:  An applicant shall include in an

the activty bethe least application submitd urder par. (a)
environmentally damaging alternativ an analysis of the practicable
that is feasible, and that adverse alternatives thiawill avoid and

impads are avoided, then minimized minimize the adverse impacts of tf
and then compensated for (such a:  discharge on wetland functional
creating or restoring wetlands to =~ values and that will not result in an

replace those that would be filled). other significant adverse
Activities also must notdcorirary to = environmental consequences, subj
the public interest, as determined b to the limitations in sub.
the USACE!

WDNR limits practicable
Public interest review refers to the  alternatives anasis (PAA) to the
evaluation of a proposed activity to  site of discharge for projects with
determine whether issuance of the less than 2 acres of disturbance a
permit is in the public interest. the construction of singi&amily
Expected benefits are balanced agai homes, farrrbased buildings, and
reasonablyoreseeable detriments. Al small businesses. For projectsated
relevant public interest factors are  to facility expansions, industrial
weighed. ThaJSACEpolicy is to parks, and projects with
provide each applicant with a timely  demonstrable economic benefit,

8404 ASSUMPTION FEASIBILITY STUDY

levels and time
required by external
entities to comply
with ESA, NHPA,
and Tribal
consultation

With legislative
approval, the state
may develop a fe

schedule for federal
permitting activities
assumed

With legislative
approval, the sta
may develop a fee

schedule for federal
permitting activities
assumed

The 8404 would not
include the less
stringent limitations
currently in place for
State pamitting (see
Chapter6.2).
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Endangered
Species Act

Cultural and
Historic
Resources

Tribal Resource
Protection

and carefully weighed decision whic!
reflects the public interedt.

TheESArequires Federal agencies 1
consult with thdJSFWSand the
National Marine Fisheries Service, &
appropriate, if an activity that require
Federal authorization (shasa
USACE permit) may affect endangere
or threatened species or critical habit
As a result of the consultation proces
the USACE may add special conditior
to the permit to ensure that the activi
does not jeopardize endangered o
threatened spessor destroy or
adversely modify critical habitat.

Section 106 of th&lHPA requires the
USACETto considetthe effects that
activities authorized by Department ¢
the Army permits are likely to have o
historical properties listed in, or

eligible for listing in, theNational
Register of Historic Places. State
Historic Preservation Officers and
Tribal HistoricPreservation Officers
are provided the opportunity to revie'
and comment on all individual permi
activities and certain general permit
activities. The AdvisonfCoundl on
Historic Preservation may review
certain proposed activities that requi
aUSACEpemit.?

Federal trust responsibility
requirements for consultation ensure
to extent permitted by law, that tribal
concerns and interests are consider

whenever fderal actions and/or
decisions may affect Indian Country
other tribal interestsif USACE does
not address tribal concerns, the pern
may be elevated to processimgthe
USEPA.
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WDNR requires PAA for the site o
discharge and its adjacent parcels

WDNR has responsibility tensure
that all authorizations comply with
Section 7 of the FedergISA s.
29.604, Wis. Stats and applicable
State Laws. No DNR authorizatior
will be granted for projects foahn
notto comply with these Acts/laws
No activity is authorized which is
likely to jeopardize the continued
existence of a threatened or
endangered species or a specie:
proposed for such designation, a:
identified under the FederBSA
and/or State law awxhichis likely to
destroy or adversely modify the
critical habitat of a species as
identified under the FedereSA!

WDNR has responsibility tensure
that all authorizations comply with
Section 106 of the National Histori
Preservation Act and s. 44.40, Wi
Stats. No INR authorization under
will be granted for projects found
not to comply with these Acts/laws
Information on the location and
existence of historic resources can
obtained from the State Historic
Preservation Office and the Nation
Register of Histori®laces 1!

WDNR has responsibility toonsult
with Tribes under existing treaties
court cases and executive orders
The State may consider Tribal inpt
but is not required to modify permi
decisions. Tribal may appeal pern
decision if in disagreeant

Under a MOU with
the USFWS, the stat
would have to consul

with FWS would
likely increase work
for the state and
increase permitting
timdines

Under a MOU with
the SHPO, the state
would have to consul
on historic sitegikely
increasing work for
the state and increas
permitting timelines

While the State
currently consults
with Tribes under

existing court cases
and treaf
requirements, there i

a higher bar for
consultation under
federal rulege.qg.,

Tribal 401
certification
authority)
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A public trust deision is required
for waterway permit decisions but i

. Activities also mushotbe contrary to notis not a requirement of the No change since
Public Interest ) . | o o
Determination the public interest, as determined b wetland permitting process to  existing processes ar
the USACE! complete this analysis but is option similar

for applicarts seking a limited
scope of the alternativesalysis.

Compensatory Mitigation

An IRT is convened and includes
representatives of the USACE, EPA
U.S. Fish and Wildlife Seree (FNVS),
and other state, tribal, or local
agencies, as appropriate. THSACE
will serve as the lead IRT agency. Tt
primary role of the IRT is to provide

Interagency feedbacka theUSACEdecision No anticipated
Review Team making process. IRT members WDNR ILF team changes from curren
(IRT) typically visit each proposed bank siti state program

review the proposed design of the si
and determine the expected credir
the site. At various specified stages
after construction of the bank site, tr
USACE, in consultation with the IRT,
will determine the creditable acreage
compensation estashed

Except as provided in subd. 2., th

departnent shall require mitigation

under the program established unc

sub. (3r) for wetland individual
permits it issues under this

subsection and for a discharge tha Likely little chang in
The USACEisstesregulations exempt from permitting responsibility and
governing compensatory mitigation fc requirements under sub. (4n) (b) tt Workloadsince the
activities authorizetheregulations  affects more than 10,0G@uae feet ~USACE and State
establish performance standards ar of wetland or under sub. (4n) (c) th  handle mitigation

Viiteatien criteria for the use gfermitee affects more than.d acres of together

Vehicles re_s_por_15|ble compensgjtory mitigatior wetland. Except the State
mitigation banks, and theu programs would be responsible
to improve the quality and success ( for implementing

A wetland individual permit
applicant or exempt project
proponent can purchase credits frc
an approved and open mitigation

bank.

compensatory mitigation projects fo
activities authorized by Department «
the Army permits.

mitigation for
regulated activities
beyondjustwetlands
(e.g.,stream projects

A wetland individual permit
applcantor exempt project
proponent can purchase credits frc
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If the district engineer determines the
compensatory mitigation is necessa
to offset unavoidable impacts to

aguatic resources, the amount of
required compensatory mitigation mt
be, to the extergradicable, sufficient
to replace lost aquatic resource
functions. In cases where appropria
functional or condition assessment
methods or other suitable metrics a1
available, these methods should be
used where practicable to determin
how much compemgory mitigation is
required. If a functional or condition
assesment or other suitable metric i
not used, a minimum orfte-one
acreage or linear foot compensatiol
ratio must be use.

Mitigation Ratios

Functional assessments will be used
determine compensatory mitigation
amounts in cases where such methc
are available, appropriate, and
practicable for us. There are ofgoing

Functional
Assessment

8404 ASSUMPTION FEASIBILITY STUDY

the DNR Wigonsin Wetland
Conservation Trust (WWCT).

A wetland individual permit
applicant can satisfy their
compensatory mitigation

requirement by completing a

mitigation project in the same

watershel service area or within a
half-mile of the permitted wetland
impact. A nonfederal exempt projec
proponent can complete a mitigatic
project within the same
compensation search area, whicl
includes the geographic managem
unit (GMU), the county, ahwithin
a 20mile radius of the impacted
wetland®

The department shall establish unc
the mitigation program mitigain
ratios that are consistent, to the
greatest extergossible, with the
federal regulations that apply to
mitigation and mitigation banks bu
unless subd. 2. applies, the minimt
ratio shall be at least 1.2 acres fo
each acre affected by the discharg

For mitigation that occurs within the
same watershed which the
discharge is located or within one
half mile of the site of the discharg
the ratio established by the
department shall equal 90 percent
the ratio that would apply if the
mitigation wee tooccur outside the
watershed or were to occur ehalf
mile or more from the site of the
discharge, but the ratio establishe
under this subdivision may be no
less than 1.2 acres for each acre
affected by the discharde.

The U.S. Environmental Protectiol
Agencyds Natio
Monitoring Workgroup has endorse
the concept of a Level 1, 2, 3
approach to monitoring. Level 1,

Likely little change in
responili ty and
workloadsince the
USACE and State
handlemitigation
together

Likely little change in
responsibility and
workloadsince the
USACE and State
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Sel+Monitoring /
Reporting

EPA Oversight

efforts to develop and refinerfational
assessment methods and other scie
based assessment tools. If approprii
functional assessment methods are |
available, or if it is not practicable to
use the appropriate and available
functional assessment method for &
particular project, tbn other
appropriate metrics are to be used. \
have modified § 332.3(f)(1) [§
230.93(f)(1)] to include the use of
condition assessment methods ant
other appropriate metrics for
determining the amounf o
compensatory mitigation that is to be
required for DA permits?

Monitoring requirements, including th
frequency for provithg monitoring
reports to the districtngineer and the
IRT, will be determined on a caby
case basis and specified in either tt
instrument or approved mitigation
plans. As stated in § 332.6(c)(3) [8
230.96(c)(3)], monitoring reports mu:
be provided tonterested agencies an
the public upa request. Failure to
submit required monitoring reports
may result in suspension of credit sa
or termination of the instrument (see
332.8(0)(10) [8 230.98(0)(10)]). The
required content of monitoring report
for mitigation banks and iheu fee
projects will be determined by district
engineers, in consultation with the
IRTs. Monitoring report templates ca
be developed by district engineers, 1
provide a standard format for those
documents.

MI

The general rule is that for an activit
to receive &404 permit it must
comply with the EPA's Section

404(H(1) guidelines.

The USACE may rguest EPA
assistancegr the EPA may assume
permitting in special instances
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"landscape assessment," reles
coarse, landscape scale inventon
information, typcally gathered
through remote sensing and
preferably stored in, or convertible
to, a geographic information systel
(GIS) format. Level 2 is "rapid
assessment” at the specific wetlar
site scale, usingefatively simple,
rapid protocols. Level 2 assessme
protocols are to be validated by ar
calibrated to Level 3 assessment:
Level 3 is "intensive site
assessment," and uses intensive
researchderived, mulfi metric
indices of biological integrityAll
these me¢hods have been develope
with grants from EPA, Bgion V.

Any comparable comp@mt under
S281?

SCELLANEOUS

The EPA has not oversight capacit
for the existing state waterway and
wetland permitting process, except
there is potential nenompliarce
with 8401 water quality standards

handle mitigation
together

Likely little change in
responsibility and
workloadsince the
USACE and State
handle mitigation
together

EPA manages and
monitors state
assumption program
and the state would
be heldresponsible

for reporting
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Wis. Code 30.291 Inspections for
certain exemptions and permittec
activities.

(1) For purposes of determining
whether an exemption is appropria

TheUSACEand EPA will conduct  under s. 30.12 (2m) or (2r), 30.12:

routine field investigations of (6m) or (6r), or 30.a (1m) or (1r),
_ unauthorized discharges and prepa whether a general permit is
Inspections field reports, in accordance with ~ appropriate under s. 30.206 (3), 0

establishe@nforcement procedures ~ Whether authorization to proceed
necessary to determine the nature under a general permit ipgropriate
extent, andtircumstances surroundin  under s. 30.206 (3r), any employe

the unauthorized activity or other representative of the
department, upon presenting his ¢

hercredentials, may enter the site
and inspect any property on the it

The USACE leads enforcemenactions
for cases involving a first time violato

with no previous involvement in the TheDepartment is a regulatory

agency responsible for ensuring

404 programs . . . .
8404prog . compliance with Wisconsin
Enforcement Repeat or flagrant violators or environmental and natural resourc
violations involving substantial laws and administrative ru|és_

environmental harm wibe discussed
with EPA to determine the lead
enforcement agenty

Online through WDNR website, copy  Online throughVDNR website,

ASpStl;ﬁﬁggr of application automatically sentto  copy of application automatically
USACE sent to USACE

Wisconsin Act 183 (2017) creates

newpernitting exemptions for
certain types of artificially created
wetlands that become effective Ju

e 1, 2018. This exemption is
Artificial specifically for landscape features
Wetland Not performed by COE b y : pet )|
. where hydrophytic vegetation may

Exemption

be presenbecause ofiuman
modification to the landscape o
hydrology, which lacks definitive
evidence of a wetland or stream
history prior to August 1, 1991.
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The state or tribe ma
impose more
stringent
requirements, but no
less stingent
requirements.

The state would be
the lead enfaremen
agency for all
waterway and
wetland activities on
assumable wats, in
partnership with
EPA. This role will
likely increase
workload

On-line applications
for State 8404 would
need to be develope
if different from
existing state forms.

Not available with
state assumption
program
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Nonfederal

Wetland Not performed by COE
Exemption

8404 ASSUMPTION FEASIBILITY STUDY

Wisconsin Act 183 (2017) created
new permitting exemptiofor

certain types of nonfederal wetlanc

This exemption may be particularl

beneficial for stakeholders that hay
received a U.S. ArmySACE of

Engineers jurisdictional

determination indicatinghat the

impacted wetlands are not federal

regulatec?.

Not avaiable with
state assumption
program
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Appendix 2 USACE and WDNR Staffing & Permit Data

SECTION ONE: DATA ANALYSIS METHODOLOGY

Data Source:USACE data from FFYs 20182019 was provided by tHeSACEvia email in January 2020 for

analysis; see Appendices A anddB additional information. WDNR data was provided by department staff in a

data export file from the Waterway and Wetland Permit database (also known as Turtle Database). Data analysis
was perfomed on provided data sources and therefore may vary fioen aalyses performed by other

individuals.

Quality Assurance and Professional Judgemen® hroughout the data analysis process, tables, figures, and
spreadsheets were regularly and consisteatligwed to ensure that data was represented accurately.
Professional judgment was applied throughout the data analysis process. Data analysis may vary from other
analyses performed by other individuals.

Statistical Analysis Averages, minimum, and mianum values were calculated using excel formulas
AAVERAGENMIO and AMAX. 0 Some calculations of simple
therefore may not found in project spreadsheets.

Date of Data The USACE Federal Fiscal Years (FFYs) 2@b8 2019 is October 1, 2013eptember 30, 2019.

Only dataprovided from the USACE and WDNR within this date range were selected and further analyzed. The
USACE data column fiFed Comp Datedo and WDNR data col
sorted to slect October 1, 201i7 September 30, 2019 data. These cwla nay not necessarily represent when

the agencies received the original application. Th
ADECI S| ON_DATEO wer e al s d,?26ld iISepemdbert3®, 204%®date.ct t he Oct o

Note: Data titles shdd beassumed to include FFYs 262819 if not already mentioned.

Note: ENF reviews provided by the WDNR6s Turtle Datab
departmentompleted within FFYs 2018019, as stated by a department enforcemamtinator. Enforcement

data will be excluded from analysis involving work type, duration, and additional figures/tables with

documentation.

Data CleanUp and Removal of DuplicatesThe t abl es bel ow summari ze the st
USACEand WDNR data. After the initial data analysis was shared with USACE in September, November and
December 2020, the department discovered that certain data analysis processes regjfications, based on

direct input from th&JSACE For example, thelSACEhas pr ovi ded in written ¢ omme
duplicates creates an issue when looking at projects with multiple crossing which were permitted under one DA
number but would pttaably be considered one project. Say you compare a road project hétedSACEand

DNR. TheUSACEmay have 20 separate crossings with different actions in the data while DNR may just call this
one project. This could lead to ttdsSACEnumbers appearingn f | at edé Suggest removing
have the same end dai{&raser, 2020)
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Table A2-1. WDNR Steps Taken to Clean up Data

Action

0 | WDNR Provided Data

[EEN

Filter Application Complete Date 10/1/5730/19
Filter Decision Dag¢ 104/17-9/30/19
Removed 160 negative durations

Removed 523 withdrawals

a | wiDN

Removed one remaining ENF

For permit comparison with USACE, permitghout lat/long data
or | at/l ong fAerror messageo

Table A2-2. USACE StepsTaken for to Clean up Data

Action

0 | USACE Provided Data
1 | Filtered Action Type for LOP, SP, NWP, NPR, RGP, PGP*
Fed Comp Date 10/1/19/30/19 selected

End Date before 10/1/19 selected

AW DN

Removed all types of withdrawals

ol

Removed Section 1Only Authority
6 | Removed the remaining NPR Permit

Removed PCNcendésiNouc¢piren-not. i
certifyingo GPG&SACEraview)do no't

Removedluplicates by selecting for permits with same DA
number, same end date, same PNN**

Number of Permits

Remaining after Action

14089

7107
6333
6173
5650
5649

3347

Number of Permits

Remaining after Action

6352
5831
4134
4134
3959
3845
3844

1528

1300

* This removed USACE action typéds®PEAL, COMPCERT, CONGRINQA, DANGERZONE,
DEVMBA, EIS, FOIAA, MOD, NONCOMPLY, PERMITMOD, PERMTRANS, PREAPPCON!

STRMOD, UNAUTHACT

** Thisaction removes duplicate GPs that were issued on the same date, under the same L

number, and with the same specifitiac.
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DA Numberand Docket IDD The ADA Number o provided in USACE dat
also the tracking namakedto specific correspondence. Duplicate permit DA numbers were removed following

the steps presented above. Like tf®ACE duplicate removal process, WDNR permits with the same Docket_ID

and Decision_Date were selected, however, no duplicates ware. fd/DNR has different permitting processes
compared to thedSACE for example, as it relates to transportation projedts mvultiple crossings. An example

provided by thaJSACE Aisay you compar e UBSACEaadDNR ThalSACEmaybaeet we e n
20 separate crossings with different actions in the data while DNR may just call this one project. This could lead
totheUSACEnumber s appearing inflatedod (personal communi
found to be documented more thamce no action was taken to remove the
number was considered an independent actionrdiega of repeated file name.

ActionType: The USACE used the term fiaction typessaiyt o cor
mean t hat a permit was issued, but the action that
within this analysis to represent a review or permit action taken lySWCE The t er ms facti on
Aper mi t 0 marghardeably threugtbut thevanaysis.

Table A2-3. USACE and WDNR Action/Permit Type Descriptions

USACE WDNR
Enforcement Actions - ENF
Exemptions (includes artificial wetlands, nfaderal i EXE
wetlands)
General Permits ng }:Eﬁzi’niréd GP
Individual Permits SP and LOP P
Jurisdictional Determinations JD -
JurisdictionalDeterminations or other Informal Actions - INF
Letters of Permission LOP -
Miscellaneous Formal Findings or Determinations - FOR
No Permit Required NPR -
Progammatic General Permits PGP -
Regional General Permits RGP -
Standard Permit SP -
Wetland Identifications and Confirmations - WIC

Note: The individual permit (IP) term used in USACE analysis demonstrates the combination of standard permits
(SP) and leters of permission (LOP). Additionally, the general permit (GP) term used in USACE analysis
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demonstrates the combination of nationwidampts (NWP), regional general permits (RGP), and programmatic
general permits (PGP). These actions were basedofessional judgment and for this specific data analysis.

Letter of Permission: ALetters ofncepaprooessfosthedn ar e ab
evaluation is established and published, they do not need to be changed unless swvalitannt é Each L OP
issued is supported by an abbreviated environmental assessment, public interest review and Section 404(b )(1)
guidelinescomrer r ence deter minati onéOnce the District has ¢
description of the mposd  wi | | be posted on the District's web si
[federal and state agencies]...These agenciesailk 10 days from being notified to inform the District that they

wish to provide comments. In those cases wtteragencies have informed the District that they wish to provide
comments, they will have an additional 20 days to provide those commemntetod e si gnat ed pr oj e

Standard Permitt A Regul ated wor k under eisnhdcevered®egeneral@ermitl 0 or
or LOP procedures requires authorization undet#88CE st andar d i ndi vi dual per mi
individud permits typically requirea3 ay agency and public review and t:
USACE webde: https://www.mvp.usace.army.mil/Missions/Regulatory/PermitngcessProcedures/)

Work Type: USACE data providedeédWohktygpeegwhycbhf deberag
Data was sorted by the first label of the work type, forg{a,\Developmentl ndustri al 06 was pl :
ADevel opment 0 waTraksportatigetilitc\ad reigalr ¢ . wdis p | carcteadt iionn 6t hweo r
type category. This method condensed 220 individual work type labels providedUfgAldEto 10cateories:
Agriculture, Bank Stabilization, Dams, Development, Dredging, Energy/Mining, Mitigation/Restoration, Other,
Structure, and Transgora t i o n . WDNR data did not originally incl
created (see Appendix CYhe above method was also be applied to WDNR data using professional judgement

and comparing the work type and categorical sorting methedemed in USACE data.

Days Old and Duration: USACE data for NHP A, ESA, an@l @adD i ncl ud
ADurationd that represented the amount of time (in
the completed applicatiatne quest and when the agency took their f
Dateo and fAEthdaMatdatbavthg ADays Ol do or fADuration
sheet USACEAcad viity Data FFY18 and 19,06 which is a s
include specific NHPA, ESA, or DbD®aotiabdnsprovaledas| o mh
andwas t herefore created iunisFi@mgmp hDea tfeodr)muH al ][ (tfioE nadc cDoal
decisions to be calculated as A10. This was also c¢
[ (ADECI S| ONi_ AMMTEATI ON_DATEO®) + 1].

Coordinates Latitude and longitude coordinate data was provideth®yJSACE and WDNR. Coordinates

were formatted (NAD83) to be successfully imported into ArcMap 10.6.1. Coordinates were plotted on a state
county layer provded ly the WDNR GIS Portal. Note: Not all WDNR data provided coordinates and were
therefore noincluded within the final coordinate maps.
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SECTION TWO: USACE PERMIT DATA ANALYSIS
USACE Data Criteria (see Appendix 2, Section Six)

Two years of permit datwasrequested, including project name, location, activity type, permit type, receipt date,
incomplete date, completdate,and decision date. The request included similar information for exemption
determinations, enforcement actions, and activities wihichot require preconstruction notification (self

certifying activities) to th&JSACE Inadditon t o t he points bel ow, pl ease re
I nf or mat i on.2B)dwhich ekplipsphe dadaifiedds.

U The data provided includestamsthat were ultimately withdrawn. It also includes multiple permits for a
single project. For instance, for linear projects like transportation or utilite8CE GPprocedures
require that each separaiagle and completlocation fowetlandandwaterway impact be recorded in
the database as a separate permit action. It is important to understand how these facts affect data
interpretation such as averages or totals.

U The timeframes shown include time required to ensumgtiance with other federahs,including
ESA and NHPA. It also includes time outsidSACE control, such as waiting for information from an
applicant, which is often the largest component of a permit timeframe. Timeframes vary widely due to
varying reqirements for federal, staterf tribal consultations. Timeframes also reflect varying priorities
on the part of applicants; ttéSACEc onsi der s applicantsé schedul es

U Many authorizations are not recorded in the databasee lashyear, thelSACEimplementeda new
streamlining procedure that includes contacting applicants by phone to determine if they want a written
response when their proposal is authorized by aceetifying general permit. Most applicants do not
request response and those authatiars are not recorded in the database. This eliminates more than
1,500 of the most timely and efficient authorizations from the data each year, which influences any data
roll-ups.

U The timeline for AJSACEdecision varies widg based on the level of rexv required. Individual
Permits (including standard permits and letters of permission) involve the most rigorous review and
include many additional actions to reach a permit decision. Due to the development of new general
permis in the last two yearsyer 97%of activities are now authorized by general permits. That leaves
only the most complex proposals to be covered by individual permit, which is reflected in the timeframes.

U  USACEexemptions never require confirmation fraor agency and thdSACEusesa stategy similar
to that for self certifying permits; that is, calling the requestor to determine if they would like a written
response. Most decline a written response and those actions are not reflected in the data.

U Aggregating the data for the prexis two years masks the effects of numerous streamlining efforts
implemented during that time, many of which are just now taking effect. Funding constraints and staffing
shortages would be expected to increase permit timefratosgever, streamlining meass fave
resulted in a 30% reduction in the number of written permit authorizations, and resulted in timeframes
being reduced for general permits, letters of permission, and for standard individual permits. Additional
streamliring measures currently beinmgplemented are expected to reduce timeframes further. This
reduction in permit timeframes is more notable considering that &d@0 &f the most timely and
efficient authorizations are satertifying and not included in thaata. Were those authorizat®
included timeframe comparisons to prior years would reveal much more dramatic decreases.
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Counties with the most USACE GPs
Verifications in FFYs 2012019
(does not include RBCN)

1) Ashlandi 118

2) Danei 69

3) Monroeil 66

4) Browni 62

5) Waukesha 53
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Figure A23. USACE IPs (3)

Counties with the most USACE IPs
Reviews in FFYs 2012019

1) Douglas- 6

2) Kenosha 4

3) Racine-4
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Distribution of IP Review
Duration
Duration | Count | %
1-30 1 2.3%
J1-60 1 2.3%
61-90 4 9 3%
91-120 10 | 233%
121-130 15 | 349%
131-2- 6 14.0%%
241-365 (1] 14.0%
65+ (1] 0.0%
Total* 43
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Distribution of IP Bevisw Duration (Days)

Figure A24. USACE distribution of IP permieview durations (days)
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CORRESPONDENCE/ ME M
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Table A2-4. GP Permits and Consultations

Average Permit g\lﬁ;";‘igﬁ of Differenc Average Duration Average Amount of
Count! | %? Review Duration Consult & (days] (days) to Complete | Permit Reviews
(days) (days) Y One Permit Review | Reviewed per day
ESA Consutation 61 4.9% |86 57 29 1.4 0.7
JD Consultation 106 8.4% 82 82 1 0.8 1.3
NHPA Consultation 508 40.4% | 103 83 20 0.2 4.9
No Additional Consultation | 694 55.2% | 55 - - 0.1 12.6
Total® 1369
Table A2-5. IP Permits and Consultations
Average Permit g‘(::{;gﬁ of Difference Average Duration Average Amount of
Count %2 Review Consult (daysy (days) to Complete | Permit Reviews
Duration (days) e y One Permit Review | Reviewed per day
ESA Consultation 8 18.6% | 111 68 43 13.9 0.1
JD Consultation 8 18.6% | 105 104 1 13.1 0.1
NHPA Consultation 24 55.8% | 156 97 59 6.5 0.2
No Additional Consultation | 12 27.9% | 186 - - 15.5 0.1
Total® 52

Lexcludes seitertifying GPs
2Count/ 1257 GPs and Count / 43 IPs

3 Average Permit Review DuratidnAverage Duration of Consult
4 Average Permit Review Duration / Count
> Count / Average Permit Review Duration
8 Includes permits witmultiple consultations

Note: Only FFY 2018 ESA data provided by USACE for analysis
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SECTION THREE: WDNR PERMIT DATA ANALYSIS

Counties with the most WDNR GPs
Reviews in FFYs 2012019

1) Danei 157

2) Douglasi 152

3) Browni 129

4) Waukeslai 109

5) Outagamie 109

Figure A25. DNR GPs (rl257)

Counties with the most WDNR GPs
Reviews in FFYs 2012019
1) Doori 119
& 2) Danei 60
74 3) Browni 53
4) Walworthi 51
5) Ashland- 46

Figure A26. DNR IndividualPermits with lat/long coordinates in the data basg9@)
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WDNR Permit Reviews Type
Count %
EXE 871 15.4% 3500
FOR 2 0.035% 2 3000 3500
GP 3301 58.4% 2 2500 0 3000
® 2500
INF 4 0.071% @ 2000 2
5) o 2000
— 1500 o
P 1178 20.9% o « 1500
Q
wIC 293 5.19% S I
< 500 € 500
Total 5649 0 2 0
uw o o [al
3o % oo GP IP
e ~ = =
Figure A27. Break dow of the different DNRpermit types for FFYs 2018019
Average Duration of
Review (Days)
45
40
35 WDNE Duration of Review (Days)
@ 30 Count | Average | Median | Minimum | Maximum
8 25 GP | 3301 5 1 1 173
15
10
0
GP P
Figure A28. WDNR permit processing duration for GPs and IPs
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Distribution of GP Review
Duration
Durati c o 3500
ration ount (] § 2000
w ~
1-30 3222 | 97.6% E 2500
31-60 70 2.12% » 2000
61-90 3 0.091% g 1500
91-120 3 | 0.091% g 1000
121-180 3 | 0.091% < 500
181-240 0 | 0.00% 0 . e s s e
241-365 0 0.00% N \»@ R L N
- ™ I AT A -
365+ 1] 0.00% ™ e W
Total 3301 Distribution of GP Review Duration (Days)
Figure A29. WDNR distribution of GP permit review duration (days)
Distribution of IP Review
Duration i 800
= 700
Duration | Count % £ 600
ff 500
1-30 226 19.2% ; 400
31-60 703 59.7% -g 300
61-90 194 | 165% 2 fgg
91-120 36 3.08% 0
7 N N 0 R A S}
181-240 1 0.085% Y o N "'I..-\ ™ " g)
% WON
241-365 2 0.170%%
365+ 1 0.085% Dhstribution of IP Review Duration (Days)
Total 1178
Figure A210. WDNRdistribution of IP permit review dutian (days)
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Table A27 6. Comparing Current Staff Numbers WDNR

Estimated Number of Agency Staff Assigned to Review Section

*%
Permit Applications 42.5

* USACE has 65 approved positions for WI/M#lulation, with maximum of 2@ of these
positions not filled: 65 staff x 20% = 52 staff for WI/MN. Assume equal allocation of resource
each state, therefore 26 staff members for WI review

** 22.5 WDNR staff from Waterway and Wetland Bureau perngttisam, 20 WDNR staff from
EnvironmentalAnalysis and Sustainability (EAS) Bureau permitting team. Excludes ENF stafi
numbers.
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SECTION SIX: USACE 8404 Feasibility Response January 21, 2020

DEPARTMENT OF THE ARMY
ST. PAUL DISTRICT, CORPS OF ENGINEERS
180 FIFTH STREET EAST, SUITE 700
ST.PAUL, NN 551011678

RELY 70 ATTENTON OF 21 January 2020

Dear Ms. Minks:

Endosed is the information requested by the Wisconsin Department of Natural
Resources (WDNR) to support a feasibility study (study) regarding assumption of the Corps of
Engneers (Corps) Section 404 Clean Water Act (§404) program in Wisconsin.

RETAINED WATERS: Information on retained waters was not part of the request made to our
agency, however, the extent of retained §404 waters is integral to any consideration of
assumption.

jurisdiction in the event of a state or tribal assumption of the §404 program. Waters retained by
the Corps are “those waters which are presently used, or are susceptible to use in their natural
condition or by reasonable mprovement as 3 means to ransport nterstate or foreign commerce
shoreward to their ordinary high water mark, including all waters which are subject to the ebb
mmammwmn\e«rmmmm or maan higher high water mark
on the west coast. including wetlands adjacent thereto™.! We acknowledge that additional darity
is critcal to determine the extent of these waters. The United States Environmental Protection
Agency (USEPA) is promulgating regulations to prowide more clanity, but absent further 404(g)
proceedings, the limt of retaned waters is subject to existing regulation, case law and
memoranda. The latter of these tools offers a good starting point for evaluating the extent of
retained waters, but do not carry the force of law and do not replace interagency coordination
required between our agencies 1o agree upon the extent of waters retained.® We request that
the study dlarify that the extent of retained waters was denved independently by the WDNR, and
is subject to refinement based on future coordination with the Corps, as appropriate.

CORPS REGULATORY OPERATING BUDGET AND STAFF: Work planning documents for
two years were requested, ncluding staff, budgets, administrative support and training.
Ultmately, this request was distiled to information about the time and money necessary to run
the Corps Wisconsin program annually.

The Department of the Army (DA) regulatory program is one of the oldest in the Federal
Government. Time, changing public needs, evolving policy, case law, and new statutory
mandates have changed the complexion of the program, adding to its breadth and complexity.
Our agency remans committed to protecting Wisconsin's aquatic resources and navigation
capacity, while allowing reasonable development through fair and balanced decisions.

. Hsmnc«psmmmdsmnpemmw.
with approximately 10% to enforcement, and 10% to compliance. When funding is
limted, as 1 has been n recent years, these percentages skew to favor permit related
activities. Training vanes from year to year and is based on need. On average, raning

constitutes approximately 5% of our resources.

* The Corps regulatory program has received an operating budget ranging between 7.6
and 8.5 milion dollars in each of the last six fiscal years. The Corps regulatory program
covers all of Minnesota and Wisconsn. Resources are not allocated by state, but are

* 33 USC Section 1344(g)1).
3Seeno‘eauocmszss.11-m.mmmmummwmum
m““u.s.mmmmmmmmmmm%)d“m’
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